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The unreliable character of the reports of 
decisions of courts, made by daily news- 
papers, is generally understood by those who 
have had occasion to test it, but that there 
are some members of the profession who do 
not appreciate the fact that an ordinary re- 
porter without legal training, is not capable 
of making an intelligent report of legal opin- 
ions, is shown by inquiries on the part of a 
few of our subscribers as to a late decision 
of the United States Circuit Court of Ap- 
peals for the Eighth Circuit wherein it was re- 
ported by a St. Louis daily paper to have de- 
cided that a contract payable in ‘‘gold coin’’ 
was not enforceable. The case referred to 
is American Waterworks Co. v. Farmers’ 
Loan & Trust Co., but there was, of course, 
no such ruling. The case involved the 
foreclosure of a mortgage providing for 
the payment of principal and interest in 
“gold coin.’’ In the decision of the case 
were anumber of interesting questions as 
to mortgage foreclosure. In making the 
decree the court ‘‘by consent of par- 
ties’ provided for payment in any legal 
tender instead of gold coin. The enterpris- 
ing reporter, whose qualifications for detail- 
ing the account of a fire or a homicide may 
be first class, was hardly equal to the mental 
discrimination which the phrase ‘‘consent of 
the parties’? rendered necessary. 

In a later issue the same newspaper re- 
ported an Omaha judge as having re- 
cently decided in a ‘‘gold coin contract’’ 
case that a contract to pay in gold coin 
was unenforceable, and as having said 
seriously that ‘‘if it came to a question 
of holding that the note was payable in gold 
coin or that the contract was illegal and void, 
48 in violation of law, he would hold that it 
was illegal and void.’’ If that court is cor- 
tecily reported, which we very much doubt, 
its view of the law will cause the judicious 
to grieve or at least that portion of them who 
ate familiar with the decisions of the United 
States Supreme Court on the subject. In 
1868, in the case of Bronson v. Rodes, 7 
Wall. 229, a case sharply contested, that 
court held that a bond for payment of a cer- 
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tain sum in gold and silver coin, lawful 
money of the United States with interest also 
in coin, at a rate specified, until repayment, 
cannot be discharged by a tender of United 
States notes issued under the currency acts of 
1862 and 1863, and by them declared to be 
lawful money, and a legal tender for the pay- 
ment of debts. The opinion of the court was 
exhaustive and elaborate, written by Chief 
Justice Chase, the intent of the parties in 
making the contract being the turning point 
of the decision. Itis interesting, however, 
to note that Justice Miller dissented from the 
view of the court. The same ruling was 
made in Butler v. Horwitz, 7 Wall. 258, and 
in 1884 in Trebilcock v. Wilson, 12 Wall. 
687, the same court decided that the act 
of 1862 making United States notes legal 
tender does not apply to obligations payable 
in specie or in commodities or obligations of 
any kind. In that case both Justices Miller 
and Bradley dissented upon the ground that 
a contract for gold dollars in terms was in no 
respect different, in legal effect from a con- 
tract for dollars without the qualifying effect 
specie or gold and that the legal tender stat- 
utes had therefore the same effect in both 
cases. It will thus be seen that, no matter 
how much men may differ on this question, 
viewed in the light simply of governmental 
expediency, there can be no two opinions as 
to what the law is on the subject. 


Another phase of this ‘‘gold coin’’ question 
came before the United States ‘Supreme 
Court very recently in a case not 
yet reported which arose in Missis- 
sippi, wherein , reversing the Supreme Court 
of that State, the Supreme Court of the 
United States holds in substance that gold 
coin is money and under the grant by a legis- 
lature of a State of an authorization to issue 
bonds to borrow ‘‘money,’’ bonds made pay- 
able in gold coin are valid. The Supreme 
Court of Mississippi declared that when the 
bonds were issued ‘‘gold coin’’ was not the 
basis of the business of the country. It was 
money, but of much greater value than the 
circulating medium, consisting of United 
States Treasury notes and of national bank 
notes. All debts payable in ‘‘dollars’’ gen- 
erally were, as now, solvable in legal tenders, 
but, the court said, an obligation payable in 
gold coin can be discharged only according 
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to its terms. In ordering the issuance of 
bonds for $1,000,000 and in the use of the 
term ‘‘money,’’ the court held that the legis- 
lature must be supposed to have meant in 
the act cited that money which constituted 
the basis of the general business of the coun- 
try and was a legal tender for the payment 
of debts, and that, therefore, there was no 
authority in the act for the issuance of bonds 
payable in ‘‘gold coin,’’ and they were void 
for want of authority for their issuance. 
This, the court said, was a matter of sub- 
stance involving a departure in a most ma- 
terial feature from the act authorizing bonds 
to be issued, and rendered them void from 
the beginning. The Supreme Court of 
the United States on the contrary, 
held that ‘‘gold coin’? was money, 
and that, therefore, the use of that term in 
a bond issued under authority to borrow 
money was notinvalid. In deciding the case 
Chief Justice Fuller, who read the opinion, 
said that it was only by deciding that these 
bonds were payable in a particular kind of 
money of the United States, and that this 
kind, though money in law had ceased, as 
the court assumed, to be money in fact, that 
the State court was enabled to hold them 
void for want of power, and if that premise 
were incorrect the conclusion, whether right 
or wrong, would not follow. But the court 
said these bonds were not expressly payable 
in gold coin, and as the coupons were pay- 
able specifically in currency the argument 
was not unreasonable that the corporation in- 
tended the purchasers to expect payment in 
the money in which the indebtedness was 
stated to have been contracted; but the 
agreement to pay the designated sums did 
not specify any particular kind of money, 
and the obligation was to pay what the law 
recognized as money when the payment was 
to be made. The bonds, were therefore, 
legally solvable in the money of the United 
States, whatever its description, and not in 
any particular kind of money, and it was im- 
possible to hold that they were void because 
of want of power. 








NOTES OF RECENT DECISIONS. 


FEDERAL CourRTsS—J URISDICTION — SUIT TO 
DETERMINE VALIDITY OF WILL.—The United 








States Circuit Court for the District of Indi. 
ana decides, in Copeland v. Browning, 72 
Fed. Rep. 5, that the federal courts have no 
jurisdiction, either original or upon removal 
from a State court, of a suit instituted to de. 
termine the validfty of a will, as a prelimin- 
ary step in determining whether its probate 
should be granted or denied. This decision 
is in harmony with Gaines v. Fuentes, 92 J, 
S. 10; Ellis v. Davis, 109 U. S. 485; Reed 
v. Reed, 31 Fed. Rep. 49; In re Cilley, 58 
Fed. Rep. 977; Oakley v. Taylor, 64 Fed, 
Rep. 245. 





ATTACHMENT IN ACTIONS EX DELICTO — 
Va.ipity.—Rev. Stat. Texas, arts. 152, 153, 
require the affidavit for an attachment to 
state the amount of the demand. The stat. 
ute prescribes 11 grounds for attachment; 
and in every instance in which the cause of 
action is mentioned, it is denominated a 
‘debt ;’’ and in every instance in which the 
person to be injured by the action of defend- 
antis mentioned he is called a ‘‘creditor.” 
It was held by the Supreme Court of Texas, 
in El Paso Nat. Bank v. Fuchs, 348. W. 
Rep. 206, reversing the court of appeals, that 
no attachment can issue on any cause of at 
tion founded on a tort, and it is immaterial 
that the same measure of damages may be 
applied as for breach of acontract. The fol 
lowing statement of the law is from the opin- 
ion of the court: 


The question to be determined, upon this stat _ 


ute, is, what is the meaning of the words “debt” and 
“creditor,” as therein used? The rule of construe 
tion to be applied is by Mr. Sutherland clearly stated, 
thus: ‘The remedy by attachment is special and ex 
traordinary, and the statutory provisions for it must 
be strictly construed, and cannot have force in cases 
not plainly within its terms.’ Suth. St. Const. § 393; 
Elliott y. Jackson, 3 Wis. 649. In the case of Barber 
v. City of East Dallas, 88 Tex. 150, 18S. W. Rep. 488, 
the court defines the word ‘debt’ as follows: “In 
common parlance, the word ‘debt’ is sometimes used 
to denote any kind of a just demand, and has beet 
differently defined, owing to the subject-matter of the 
statutes in which it has been used; and while, ordi, 
narily, it imports a sum of money arising upon 4 col 
tract, express or implied, in its more general sense it 
means that which one person is bound to pay or t0 
perform to another. 5 Am. & Eng. Enc. Law, 1%.” 
Mr. Drake, in his work on Attachments (section 12) 
says: ‘Who may be regarded as acreditor may be 
often a debatable question. A creditor is defined by 
arecent writer to be one who has a right to require 
of another the fulfillment of a contract or obligation 
Another writer considers a creditor to be one who 
gives or has given credit to another, one who trust 
another, one to whom a debt is due; in a larger sens 
one to whom any obligation is due. Webster define 
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teword thus: ‘A person to whom a sum of money 
or other thing is due by obligation, promise, or in 
jw’ The word is susceptible of latitudinous con- 
ametion, and it is not, perhaps, as important, here, 
arrive at its general meaning, as to ascertain the 
yews of it, and of what constitutes an indebtedness, 
which has received judicial sanction in connection 
with resort to attachment.”’ He then proceeds to dis- 
gas the cases arising in the courts of several States, 
fom the general tenor of which decisions it may be 
encluded that the debt which willsupport an attach- 
pentis one arising out of acontract, either express 
or implied by Jaw. 5 Am. & Eng. Enc. Law, 148; 
filiott v. Jackson, 38 Wis. 649. ‘“‘In the absence of 
datutory provisions allowing attachment to issue in 
ytions founded on tort, it has been uniformly held 
that, in such actions, it will not lie.” Drake Attachm. 
{ 10; Hochstadler v. Sam, 73 Tex. 315, 11S. W. Rep. 
4g; Greiner v. Prendergast, 3 La. Ann. 376; Bank v. 
Tumley, 1 Miles, 312. 





CrumnaL Law—ForGery — SIGNATURE AS 
Acert.—The Supreme Court of California 
decides, in People v. Bendit, that when one 
yithout authority executes a receipt for 
noney, purporting on its face to be executed 
yhim as agent for the person whose name 
le signs, he is not guilty of forgery. The 
court says in part: 


We have been referred to no authorities to the 
pint that the signing of another’s name as his agent 
i forgery, while there isa multitude of authorities 
the contrary in text-books and adjudicated cases. 
‘Ifa man accept or indorse a bill of exchange in the 
ume of another, without his authority, it is a forgery. 
Butifhe sign it with his own name, per procuration 
@ the party whom he intends to represent, it is no 
forgery; itis no false making of the instrument, but 
merely a false assumption of authority.”’? 2 Archb. 
(rt. Prac. p.819. The doctrine is fully discussed, and 
the views hereinbefore stated declared, in Reg. v. 
White,2 Car. & K. 404. In that case the defendant 
brought a bill toa banker as from Tomlinson. The 
lil was not indorsed, but the defendant said he would 
indorse it. ‘he banker wrote, “per procuration 
Tomlinson,’ beneath which the defendant signed his 
Owiname. It was held that this false assumption of 
tuthority was not forgery, as there was no false mak- 
ing. It has frequently been held that “the false in- 
trument should carry on the face of it the semblance 
ofthat for which it is counterfeited,” although it is 
lot necessary that the semblance should be exact. 2 
Archb. Cr. Prac. 866. This rule illustrates the nature 
ot forgery. How, in the case at bar, could there be 
aly question about ‘“‘semblance?”’ 

The American authorities are as pronounced on the 
fubject as the English. Jn re Heilbonn, 1 Parker, Cr. 
R, 434, the court, after having referred to other cases, 
ay: “It might not be necessary to refer to these au- 
thotities, for it is the essence of forgery that one signs 

tame of another to pass it off at the signature or 
‘unterfeit of that other. This cannot be when the 
Party openly, and on the face of the,paper, declares 
he signs for that other. There he does not coun- 
terfeit the name of the other, nor attempt to pass the 
fignature as the signature of that other. The offense 
gs to an entirely different class of crimes.’ In 

Y. People, 15 Hun, 155, the court, in an elabor- 





ate opinion, in which the authorities and the argu- 
ments for an opposite view are fully reviewed and 
discussed, holds that, ‘‘where one executes and issues 
an instrument purporting on its face to be executed 
by him as the agent of a principal therein named, he 
is not guilty of forgery, either at common law, or un- 
der the statutes of this State,even though he has in 
fact no authority for such principal to execute the 
same.’ (We quote from the syllabus, which is a cor- 
rect condensation of the opiniun.) In Com. y. Bald- 
win, 11 Gray, 199, the Supreme Judicial Court of 
Massachusetts say: ‘‘It is not, says Sergeant Hawkins, 
the bare writing of an instrument in another’s name 
without the privity, but the giving ita false appear- 
ance of having been executed by him, which makes a 
man guilty of forgery. Ifthe defendant had written 
upon the note, ‘Whilliam Schouler, by his agent, 
Henry W. Baldwin,’ the act, plainly, would not have 
been forgery. The party taking the note knows it is 
not the personal act of Schouler. He does not rely 
upon the signature. He is not decived by the sem- 
blance of his signature. He relies solely upon the 
averred agency and authority of the defendant to 
bind Schouler. So, in the case before us, the note 
Was executed in the presence of the promisee. He 
knew it was not Schouler’s signature.” In Com. v. 
Foster, 114 Mass. 311, the court say: *‘The falsity of 
the instrument consists in its purporting to be the 
note of some party other than the one actually mak- 
ing the signature. The falsity of the act consists in 
the intent that it shall pass as the note of some other 
party.” In State v. Young, 46 N. H. 266, the supreme 
court of that State say: ‘‘To forge or counterfeit is 
to falsely make; and an alteration of a writing must 
be falsely made, to make it forgery at common law, or 
by our statute. The term ‘falsely,’ as applied to mak- 
ing or altering a writing in order to make it forgery, 
has reference, not to the contents or tenor of the writ- 
ing, or tothe fact stated in the writing, because a 
writing containing a true statement may be forged or 
counterfeited as well as any other, but it implies that 
the pape or writing is false, not genuine, fictitious, 
nota true writing, without regard to the truth or 
falsehood of the statement it contains,—a writing 
which is the counterfeit of something which is or has 
been a genuine writing, or one which purports to be 
a genuine writing or instrument when it is not.” In 
State v. Wilson, 28 Minn. 52,9 N. W. Rep. 28, the 
court referring approvingly to Mann v. People, supra, 
say: ‘‘The court decided that this did not constitute 
forgery, and held, in substance, that, when one ex- 
ecutes and issues aninstrument purporting on its face 
to be executed by him as agent of a principal therein 
namev’, he is not guilty of forgery, although he has in 
fact no authority from such principal to execute or 
issue the same. In fact, we found no authority to the 
contrary, and the text-writers uniformly lay down or 
approve ofthe same rule.” ‘There are numerous 
other authorities to the same point, but further cita- 
tion is unnecessary. Of course, the averment in the 
information that the appellant uttered and passed the 
said instrument ‘‘as true and genuine” is also, under 
the above views, unsupported by the evidence. 

It is contended that the definition of “forgery” in 
section 470 of the Penal Code makes the crime differ- 
ent from forgery at common law, but, with respect to 
the question here under discussion, there is no such 
difference. At common law there were frequent 
embarrassing questions as to what kinds of writings 
were the subjects of forgery, while our Code, to avoid 
those questions, enumerates a very large number of 
writings as subjeets of forgery. But, as to what con- 
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stitutes forgery of instruments which are subjects of 
forgery, the definitions at common law and by our 
Code are the same. ‘Forgery, at common law, is the 
false making or materially altering, with intent to de- 
_ fraud, of any writing which, if genuine, might ap- 
parently be of legal efficacy, or the foundation of a 
legal liability.”” 2 Bish. Cr. Law (8th ed.), § 523. In 
the notes to the section of Bishop just quoted, many 
other definitions are given, and it will be noticed that 
the leading descriptive words are ‘‘false making,” or 
altering. In our Code the words are, “every person 
who with intent to defraud another, falsely makes, 
alters,” etc., any of the written instruments enumer- 
ated. The definition is therefore essentially the same 
in both instances, and it isthe same in the statutes of 
all the other States to which our attention has been 
called. But the meaning ofthe words “‘false making,” 
when applied to forgery, is that hereinbefore stated. 
The broad and well-established distinction above set 
forth cannot be ignored by courts or jurors, even 
when, in their opinion, a more severe punishment 
should be imposed on adefendant than the one which 
the law prescribes for the offense of which he is 
guilty. 








RIGHT TO PUBLISH LETTERS. 


There has been great diversity of opinion | 
in the different States as to whether letters 
could, by the recipient thereof, or any other 


person, be published or made public contrary 
to the wishes of the writer, and when and un- 
der what circumstances they could be so 
treated. The courts have from time to time 
held both pro and con, it being a very diffi- 
cult question to determine in some cases the 
respective rights of author and recipient of 
letters. Of course there can be no settled 
law laid down by which all cases of this na- 
ture should be governed, but there seems to 
be, and undoubtedly is, a settled principle 
generally recognized as governing this im- 
portant subject. And the law throughout 
the different States is now well settled, and 
the weight of authority is to the effect that 
letters cannot be published, except by con- 
sent of the writer, his executors or adminis- 
trators;! but there is an exception to this 
rule when the receiver may publish letters 
notwithstanding, viz., when it is shown to be 
necessary to the vindication of his own rights 
or conduct against unjust claims or imputa- 
tions, or for purposes of protection or of sup- 
port of character, or when the purposes of 
justice, civil or criminal, require the publica- 
tion. There seems to be grave doubt as to 
whether the courts of the United States, un- 


1 2nd Ambler, R., p. 737. 





der the act of congress amending the ge 


acts respecting copyrights passed Feb. 3, 1831, 


have power to restrain by injunction the pub. 
lication of literary or private letters contrary 
to the wishes of the receiver, butit is to som 
extent conceded that the ninth section of th 
aforesaid copyright act protects the authors 
right to his manuscript. In the 5th McLep 
(U. S.), p. 32, it is stated that an author hy 
a common law right in his manuscript, andiy 
entitled to an injunction to restrain the pu 
lication of it. The jurisdiction, however, 
which under the act of congress the federg 
courts may have acquired has not impaired @ 
affected the original jurisdiction of the State 
courts. 

It is extremely difficult to say what lettes 
are or are not private or literary compos 
tions. In one sense all letters are literary, 
for they consist of the thoughts and language 
of the writer reduced to written charactes 
and show his composition. The writer of 
letters, whether they are literary compose 
tions or familiar letters, or letters of business, 
possesses the sole and exclusive right of 
publishing the same, and without his com 
sent they cannot be published either by the 
person to whom they are addressed or any 
other.? Letters being entirely in the nature 
of personal property, the title to which nat 
urally arises through possession, it would 
seem that with this element and that of the 
writer voluntarily consigning the letter 
anyone, that there would be for all purposes 
an absolute and indisputable title in the t 
cipient, and that the writer would have 
latent rights of any nature whatsoever; bit 
no, the law says the author has an inchoale 
right as to how the contents of such letten 
shall be used. The receiver of a letter bas, 
at most, only a joint property with the writer, 
and the possession does not give him a licens 
to publish. An abridgment, in which there 
is a substantial compensation of the mate 
rials of the original work, and which requite 
intellectual labor and judgment, does not 
constitute a piracy of copyright, but # 
abridgment consisting of extracts of the & 
sential or most valuable portions of the orig 
inal work is piracy. An author of letters @ 
papers of whatever kind, whether they be 


2 See llth How., 49-50; How. Pr., 201, and 4th Duet 
379. 
3 2d Atk. 342. 
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jitters of business, or private letters, or lit- 


gary composition, has a property and an 


‘aclusive copyright therein, unless he une- 


quvocally dedicated them to the public, or 
josome private person; and no person has 
any right to publish them without his con- 
got.! Hence it is that the gift of a letter by 
the author to the recipient is so restrained 
that, ultra the purpose for which the letter 
was sent, the property is in the sender. 
New York. FRANK TRENHOLM. 


4See 2d Swanston, p. 418; 2d Story’s Equity Jur., 
Sees. $43 to 949, and 2d Story’s R., 100. 








§ALE—DELIVERY—BILL OF LADING—TRANS- 
FER BY DELIVERY. 


SCHARFF V. MEYER. 
Supreme Court of Missouri, Division No. 2, March 17, 1896. 


1, The delivery of goods by a seller to a carrier 
designated in the contract of sale, at the place of de- 
livery designated, consigned to the buyer without 
reservation, is a delivery to the buyer, though the 
contract provided for payment in cash, and for exam- 
ination by the buyer before payment; the right of the 


_llertorequire payment before the passing of the 


title to the goods being waived by such consignment. 


2. The transfer of a bill of lading by delivery with- 


| oitindorsement carries with it all the right of the 


tnsferror in the goods represented by it, and ex- 
trinsic evidence is admissible to show what such in- 
terest is. The fact that a State statute provides for 
the transfer of bills of lading by indorsement does not 
restrict their transfer to such method. 


8. Where a contract for sale of goods shows that 
they were to be delivered at the termination of a car- 
tier’s lien, their delivery by the seller to the carrier, 
though consigned to the buyer, will not pass the title, 
‘datransfer of the bill of lading by the seller will 
Vest the transferee with the right of possession of the 
foods; but where delivery to the carrier, operates, 
mder the contract of sale, to pass title to the buyer, 
theretention and transfer of the bill of lading by the 
tller will carry no right in the goods, though, by 
tatute, the carrier is forbidden to deliver the goods 
without the presentation of the bill of lading. 


4, The equitable rule as to the marshaling of secu- 
tities between lienholders has no application to a con- 
ttoversy between one claiming the right to possession 
otproperty by transfer of a bill of lading, and one 
Who has levied an attachment thereon as the prop- 
tty of the transferror of the bill of lading, where the 
‘alidity of the attachment lien depends on the in- 
Walidity of the transfer. 


BurcEss,J.: This is an action by attachment. 
Under the writ, 619 barrels of sugar were seized 
& the property of defendants. The sugar was 
ldunder order of the court, and the proceeds 
tising from said sale paid into court. The Union 
Mational Bank of New Orleans interpleaded, 





claiming the fund. The controversy is between 
the plaintiffs, as attaching creditors, who seized 
the sugar,.by attachment, as the property of V. & 
A. Meyer & Co., while on the vessel upon which 
it was shipped, and the interpleader, who claims 
the fund under assignment of the drafts and trans- 
fer of the bills of lading for the sugar. The trial 
was had before the court, who found for the in- 
terpleader, and plaintiffs appealed. 

No question is made with respect to the plead- 
ings, or the admission or exclusion of evidence. 
The facts are about as follows: 

Defendants, who were merchants at the City of 
New Orleans, having, through their broker, there- 
tofore sold fourteen different lots of sugar to as 
many different purchasers in the City of St. Louis 
on the 30th day of November, 1890, shipped it to 
them, in compliance with their contracts. The 
carrier issued to defendants bills of lading, in 
which they were named as the shippers, and the 
several purchasers named as consignees. De- 
fendants then drew a separate draft on each of 
the consignees for the value of the sugar shipped 
tothem. The drafts were drawn payable to de- 
fendants* order, and were indorsed by them. To 
each draft was attached the corresponding bill of 
lading, and on the Ist of December, 1890, all the 
drafts, with the bills of lading attached, were 
transferred and delivered to the interpleader, for 
their full face value and the full aggregate value 
of all the sugar, being about $10.000. On presenta- 
tion of the drafts to the respective drawees, pay- 
ment was refused, and they were not paid. The 
drafts are in the ordinary form of bills of ex- 
change. They are all dated at New Orleans, De- 
cember 1, 1890; are drawn by V. & A. Meyer & 
Co. The bills of lading were not indorsed. The 
bills of lading are dated at Cora Plantation, La., 
November 30, 1890, and it is recited on the face 
of each of them that the shipment is for account 
of V. & A. Meyer & Co. They are all in the fol- 
lowing form: 

‘Received in good order from Cora Plantation, 
on board the steamer City of St. Louis, * * * 
to be delivered without delay, unless unavoidably 
prevented, on the levee at St. Louis, unto con- 
signee as below. * * * Freight at 15c. per 
100 lbs. 








Whose | 


Accn’t. | Weights. 


Marks. | Articles. | Consignee. 





Nina Y. c.\Fitty-three Fink & Nasse,| V. & A. 
No. 15. | bris. ¥.C.| St. Louis. |M. &Co.| 17,339.” 
sugar. 





There are fourteen of the bills of lading, each 
naming as consignee one of the concerns against 
whom the drafts were drawn. Along with each 
of the bills of lading is a certificate dated at Cora 
Plantation November 29, 1890, showing the 
weight of,each barrel, and the gross weight and 
net weight of each lot. There was also pinned to 
each of the billg of lading a slip of paper on 
which were written the words, ‘‘Allow parties to 
have B. L. and examine goods.’’ It appears that, 
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on the Ist of December, Adolph Meyer, a member 
of the firm of V. & A. Meyer & Co., took these 
fourteen drafts, with the bills of lading and other 
papers attached, into the Union National Bank, 
and requested a discount; that Chalaron, the 
cashier, accepted them at the current rate of dis- 
count for St. Louis exchange (one-fourth of 1 per 
cent., or $24.29 in the aggregate), and caused the 
net proceeds, $9,719.91, to be placed to the credit 
of Meyer & Co. in their account current; that the 
bank paid checks of Meyer & Co. on their account 
current to the amount that day of $39,772.21, the 
next day $70,277.27, and each succeeding day for 
greater or less sums; that from the day when the 
fourteen drafts above mentioned were delivered 
to the bank, up to and including the day when 
they were dishonored at St. Louis and the Union 
National Bank was notified, the defendants had 
on deposit in the bank, and to their credit, more 
than enough money to pay all these drafts; that 
after that time there were, up to December 25th 
of that year, daily balances to defendants’ credit, 
on most days more than sufficient, though on six 
of those days not sufficient, to pay all the drafts; 
when the deposition of Mr. Chalaron was taken, 
on February 5, 1891, there was still more than 
enough money on deposit to the credit of the de- 
fendants to pay all the drafts; that this discount 
was made in the usual and ordinary course of 
business, and on the faith of the bills of lading 
and certificates of weight, and not on the personal 
credit of Meyer & Co.; that the transaction was 
an out and out purchase; and that the drafts were 
not taken for collection for account of Meyer & 
Co. It also appears that the drafts were received 
by the St. Louis National Bank from the Union 
National Bank, and, with the other papers at- 
tached, presented to the several drawees for pay- 
ment, and payment refused. 

The contracts, in pursuance of which the ship- 
ments were made, are all dated at St. Louis, and 
eall for **Y. C.”’ (yellow clarified). Their terms 
are as follows: (1) F. Mitchell & Bro. ‘Price 5 
cents delivered on the levee here; to be drawn 
for, bill of lading attached; sugar to be received 
before payment of draft.”’ (2) Wulfing, Dieck- 
riede & Co.: ‘Price 5 cents, delivered here; to 
be drawn for, subject to examination of sugar be- 
fore payment.’’ (3) Adolph Moll: ‘Price 51-8, 
delivered here, on the levee, by next Saturday’s 
boat from New Orleans.”’ (4) O. H. Peckham 
Candy Company: ‘‘Price 5 cents, delivered here; 
to be drawn for. bill of lading attached; bill of 
lading to be surrendered by bank, so sugar may 
be received in the usual way.’’ (5) Goebel, 
Wetterau & Co.: ‘Price 4 7-8, sold at planta- 
tion; to be shipped Anchor Line, and insured; 
to be drawn for, bill of lading attached; sugar to 
be examined and received in the usual way before 
payment.” (6) Dodge & Seward: ‘Price 47-8, 
f. o. b. plantation; ship Anchor Line, and insure; 
to be drawn for, bill of lading attached; subject 
toapproval before payment.”’ (7 Alkire Grocery 
Company: ‘Price 47-8, f. 0. b. plantation; ship 





——— 
Anchor Line, and insure; to be drawn for, bill of 
lading attached; sugar to be accepted before pay. 
ment of draft.’ (8) Scudder, Miltenberger, 
Reinhart & Co.: ‘*Price 4 7-8, f. 0. b. plantation; 
ship Anchor Line; no insurance; to be drawa 
for, bill of lading attached; sugar to be accepted 
before payment.’’ (9) Gildehaus, Wulfing & 
Co.: ‘Price 47-8, f. 0. b. plantation; ship An. 
chor Line, and insure; to be drawn for, subject 
to approval of goods before payment.” (10) 
Greely-Burnham Grocer Company: ‘Price 4 7-8, 
sold at plantation; ship Anchor Line, and insure; 
to be drawn for, bill of lading attached; bill of 
lading to be surrendered by bank, so the sugar 
may be received in the usual way.” (11) J. 
Kaiser & Co.: The same as in No. 10. (12) 
Adam Roth Grocery Company: ‘The same asin 
No. 10. (13) Goddard-Peck Grocery Company; 
‘Price 4 7-8, f. o. b. plantation; ship Anchor 
Line; no insurance; cash on receipt of sugar.” 
(14) Fink & Nasse: ‘4 7-8 per pound, f. 0.) 
12 1-2 cents freight to St. Louis; cash on arrival.” 
It also appears that some of the sugars were sold 
subject to approval by the purchasers before 
payment. 

Plaintiffs gave in evidence sections 2482, 2485, 
Voorhies’ Rev. St. La. 1876, which read as fol- 
lows: 

“Sec, 2482. Cotton press receipts given for any 
goods, wares, merchandise, grain, flour or other 
produce or commodity stored or deposited with 
any cotton press, wharfinger or other person, or 
any bill of lading given by any forwarder, boat, 
vessel, railroad, transportation or transfer com- 
pany, may be transferred by endorsement there- 
on, and any person to whom the same may be 
transferred shall be deemed and taken to be the 
owner of the goods, wares, merchandise, grain, 
flour or other produce or commodity therein 
specified, so far as to give validity to any pledge, 
lien or transfer made or created by such person 
or persons, but no property shall be delivered ex- 
cept on surrender and cancellation of said orig- 
inal receipt or bill of lading with the indorsement 
of such delivery thereon; in case of partial de 
livery all cotton press receipts or bills of lading, 
however, which shall have the words ‘Not nego- 
tiable’ plainly written or stamped on the face 
thereof, shall be exempt from the provisions of 
this section.” 

“Sec. 2485. All receipts, bills of lading, vouch- 
ers or other documents, issued by any cotton 
press owner or lessee, wharfinger, forwarder of 
other person, boat, vessel, railroad, transporta- 
tion or transfer company, as by this act provided, 
shall be negotiable by indorsement in blank or by 
special indorsement in the same manner and to 
the same extent as bills of exchange and promis 
sory notes now are.” 

It further appears that the defendants, V. & 4 
Meyer & Co., were, and for some time before 
these transactions had been, and thereafter Te 


mained, depositors in the Union National Bank, 


and that one of the firm, Adolph Meyer, wh? 
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transacted the business of the firm with the bank, 


then was, and for some time had been, a stock- , 


holder and a director and the vice-president of 
that bank. The following articles of the by-laws 
ofthe Union National Bank were also read in 
evidence : 

“Art. 20. All notes discounted by the bank, 
that are not taken up before the closing of the 
bank, on the last day of grace, shall be charged 


‘tothe account of the parties to the same, pro- 


yided there are funds in the bank to the credit of 
such person or persons.”’ 

“Art. 8. If any bill or note belonging to this 
corporation shall not be paid before the closing 
ofthe bank, on the last day of grace, such bill or 
note shall be forthwith protested; and while such 
pill or note remains unpaid, no discount or ac- 
commodation shall be granted to any drawer, 
acceptor or indorser of the same. No note or bill 
held by this bank as collateral security shall be 
discounted by the bank until the note or bill for 
which it is pledged shall be paid.” 

“Art. 16. The bank shall take charge of the 
cash, notes or bills of exchange of such persons 
who may place them there, as the directors or 
officers may think proper, free of expense, and 
shall keep them there subject to their order. * * *”’ 

“Art. 21. All notes discounted to meet the pay- 
ment of any note or bill due to the bank shall not 
bedrawn for, nor applied to any other purpose 
whatever.” 

Interpleader gave in evidence the following 
statutes of the State of Louisiana (Voorhies’ Rev. 
Civ. Code 1889) : 

“Art. 2210. Compensation takes place, whatever 
be the cause of either of the debts, except in case: 
(1) Of a demand of restitution of a thing of 
which the owner has been unjustly deprived. 
(2) Of a demand of restitution of a deposit and of 
aloan for use. (3) Ofa debt which has for its 
cause, aliments declared not liable to seizure.” 

“Art. 2956. The depositary cannot withhold 
the thing deposited on pretense of a debt due to 
him from the depositor on an account distinct 
from the deposit, or by way of offset, but he may 
retain the deposit until his advances are repaid, 
aswell as any other claims which he may have 
arising from the deposit.” 

Chalaron, the cashier of the interpleader, tes- 
tified that section 20 of the by-laws was consid- 
ered a dead letter, that the decisions of the courts 
of Louisiana make it so, and that the bank has 
sustained loss by reason of its inability to enforce 
it. Kohn, president of the bank, testified sub- 
stantially to the same effect. 

The court, at the instance of the interpleader, 
fave the following declaration of law: ‘The 
court declares the law to be that if the court shall 
find from the evidence that the Union National 
Bank, in good faith. bought from Meyer & Co. 
the drafts read in‘evidence, with the bills of lading 
attached, and, relying upon the security of said 
bills of lading, placed to the credit of said Meyer 
&0o.,in their account current, the price paid 

. 





for said drafts.—being the face value of the drafts, 
less a small sum retained by the bank for interest 
and exchange,—then the said bank acquired title 
to the sugars specified in said bills of lading, and 
the finding and judgment must be for the inter- 
pleader.** The court, at the instance of the 
plaintiffs, gave the following declaration of law: 
“Tf the court, sitting as a jury, believes from the 
evidence that the drafts put in evidence were not 
sold bona fide by V.& A. Meyer & Co. to the 
Union National Bank of New Orleans, but were 
understood, between said firm and said bank, to 
be placed in the hands of said bank merely for 
collection by or through said bank, as the agent 
of said firm, and that the bills of lading put in 
evidence were merely sent along with said drafts 
for the purpose of enabling said bank, or its St. 
Louis correspondents, to collect said drafts for 
the benefit of said firm, then you will find for the 
plaintiffs.°" The plaintiffs requested the court to 
give the folowing declaration of law, which was 
refused: ‘If the court, sitting as a jury, believe 
from the evidence that at the time when the in- 
terpleader, the Union National Bank, was ad- 
vised of the dishonor at St. Louis of the drafts 
put in evidence, the said bank had on deposit, to 
the credit of the firm of V.& A. Meyer & Co., 
money sufficient to pay said drafts, and that, ac- 
cording to the laws of Louisiana and the by-laws 
of said bank in force at that time, said bank had 
the right to pay said drafts out of said deposit, 
and if the court, sitting as a jury, further believes 
that said bank was at that time advised of the 
plaintiffs’ claim and attachment upon the sugars 
covered by the bills of lading put in evidence, 
then, in such case, it was the duty of said bank to 
the plaintiffs to pay said drafts out of said de- 
posit, and your verdict must be for the plaintiffs.” 

Plaintiffs’ first contention is that the title to the 
sugar passed when delivered on board the boat at 
Cora Plantation, La., to the vendees, under the 
original contracts of sale: that the bills of lading 
were necessarily made to the vendees as con- 
signees; that they were not assignable or nego- 
tiable without indorsement; that they were not 
indorsed, and the vendors were without authority 
to either indorse or negotiate them; and that, by 
merely attaching them to drafts for which credits 
were received, the vendors neither did nor could 
transfer title to the sugar, and therefore the 
sugar, and all proceeds thereof, at the time of the 
attachment, did not and do not belong to the in- 
terpleader; and that, as the evidence shows that 
the title is notin the interpleader, it cannot re- 
cover. Upon the other hand, the interpleader 
contends that the delivery of the bills of lading to 
it passed to it the title to the sugar, notwithstand- 
ing they were made outin the name of the St. 
Louis merchants as consignees, and were not in- 
dorsed by them. While plaintiffs occupy the 
position of claiming that the sugarin question 
was not defendants’ when the interpleader claims 
to have acquired it by transfer of the bills of lad- 
ing. on the Ist day of December, 1890, but was 
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defendants’ when subsequently attached by them, 
it needs no citation of authority to show that the 
interpleader must recover, if at all, upon the 
strength of its own title; that is, the interpleader 
must show title to the sugar, otherwise it is not 
entitled to the fund arising from its sale. Asa 
general rule the delivery of goods by the vendor 
to the carrier or master of a vessel, when the 
goods are to be sent in that way, is equivalent to 
delivery to the purchaser, subject only to the 
right of stoppage in transitu. 2 Kent, Comm. 
499; State v. Wingfield, 115 Mo. 428, 22S. W. 
Rep. 363; Kerwin v. Doran, 29 Mo. App. 397; 
Garbracht v. Com., 96 Pa. St. 449; Dunn v. State 
(Ga.), 8S. E. Rep. 806. Especially is this so 
when, by the terms of the contract of sale, the 
goods are to be delivered to the carrier. By the 
terms of the contracts in the case in hand, all 
sugars, except lots 1, 2, 3, and 4, were to be de- 
livered on board of boat at Cora Plantation, and 
all sugars delivered to the carrier in pursuance 
of said contracts were, in legal contemplation, 
delivered to the consignees, and prima facie the 
title vested in them immediately on such deliv- 
ery. It is so held in Hening v. Powell, 33 Mo. 
468; Armentrout v. Railway Co., 1 Mo. App. 158. 
And those cases are in accord with the great 
weight of authority. ‘It is well settled that tbe 
delivery of goods to acommon ¢arrier— a fortiori, 
to one specially designated by the purchaser— 
for conveyance to him, ora place designated by 
him, constitutes an actual receipt by the pur- 
chaser. In such cases the carrier is, in contem- 
plation of law, the bailee of the person to whom, 
not by whom, the goods are sent; the latter, in 
employing the carrier, being considered as agent 
of the former for that purpose.’ Benj. Sales 
(ist Am. Ed.), pp. 130-514. If, under such cir- 
cumstanees, the consignor wishes to prevent the 
title from vesting in the consignee, he must, by 
bill of lading, make the goods deliverable to his 
own order. 1 Benj. Sales, § 455, p. 348. “If, 
then, the title to the sugar passed to the con- 
signees when delivered on board the vessel at 
Cora Plantation, nothing passed to the inter- 
pleader by the transfer of the bills of lading, even 
admitting that they were transferable by deliv- 
ery, and vested in the transferee all of defend- 
ants’ interest inthe property. Itis true, this was 
matter of intention on the part of the vendors of 
the sugar, with respect to which the bills of lad- 
ing are prima facie evidence only, and extraneous 
evidence was permissible for the purpose of show- 
ing the real intent of the parties. But as to these 
sugars, notwithstanding lots 5, 6, 7, 8, and 9 were 
sold subject to approval by the consignees before 
payment, when the facts that they were sold at 
47-8 cents per pound, while other sugars sent by 
the same shipment were to be delivered on the 
levee in the city of St. Louis at a less price; that 
they were weighed, marked with consignees’ 
names, put on board the vessel in accordance 
with the contract, and the bills of lading made 
out to the consignees, respectively,—are taken in 








connection with all the other evidence in the 

it is‘almost conclusive that the title to these 
sugars vested in the consignees when shipped, 

But it is insisted that the sales were for 

and that the property remained in the vendoy 
until paid for. In answer to this position, it jg 
sufficient to say that payment was waived, ag q 
condition precedent to investing the title in the 
consignees, when the goods were shipped to them 
without any intention, in so far as appears from 
the record, on the part of the consignors to retaip 
title to them until they were paid for. Tied, 
Sales, §§ 85-207, and authorities cited. In Emery 
v. Bank, 25 Ohio St. 360, it is said: ‘If the pil] 
of lading shows that the consignment was made 
for the benefit of the consignor or his order, itig 
very strong proof of his intention to reserve the 
jus disponendi. And, on the other hand, if the 
bill of lading shows that the shipment is made 
for the benefit of the consignee, it is almost de. 
cisive of the consignor’s intention to part with 
the ownership of the property.’’ Again, in the 
same case, it issaid: ‘A consignor who has re- 
served the jus disponendi may effectuate a sale or 
pledge of the property consigned by delivery of 
the bill of sale to the purchaser or pledgee as 
completely as if the property were, in fact, de- 
livered. If such transfer of the bill of lading be 


| made after the property has passed into the actual 


possession of the consignee, the transferee of the 
bill takes it subject to any right or lien which the 
consignee may have acquired by reason of his 
possession. But if the bill of lading be trans- 
ferred, by way of sale or pledge, to a_ third per- 
son, before the property comes into the posses 
sion of the consignee, the consignee takes the 
property subject to any right which the trans 
feree of the bill may have acquired by the sym- 
bolic delivery of the property to him.” See, 
also, Hobart v. Littlefield, 13 R. I. 341. In pass- 
ing upon the transferability of bills of lading by 
delivery, in Allen v. Williams, 12 Pick. 2%, 
Shaw, C. J., in delivering the opinion of the 
court, said: ‘Even a sale or pledge of the prop- 
erty without a formal bill of lading, by the ship- 
per, would operate as a good assignment of the 
property; and the delivery of an informal or a- 
indorsed bill of lading, or other documentary 
evidence of the shipper’s property, would be 
good symbolical delivery, so as to vest the prop- 
erty in the plaintiffs.” That case was followed 
with approval in Bank y. Dearborn, 115 Mass. 219. 
In each of those cases the consignor had simply 
taken the carrier’s receipt for the goods, and it 
was held that the transfer of the receipts by de 
livery without indorsement was a symbolical de- 
livery of the goods covered by the receipts, and 
transferred to the transferee all interest the con- 
signors had in the goods at the time of the trams 
fers of the receipts. In Bank v. Crocker, lll 
Mass. 163, it was held that a bill of lading trans- 
ferred by delivery passed to the transferee all of 
the interest of the pledgor or consignor in the 
goods covered by the bill. A similar ruling wa 
J 
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made in Bank v. Bangs, 102 Mass. 291; Railroad 
0p. ¥. Phillips, 60 Ill. 190; Phelps v. Bank, 2 Mc- 
Gloin, 19. . 

If the title to these sugars vested in the pur- 

ebasers When delivered on board of the vessel in 

nance of the contracts of purchase, then the 
fact that the bills were retained by the vendors 
could not and did not affect the title to property 
which had already passed from them; tand it 
matters not tbat, both by the statutes of Louisi- 
ana and Missouri, the carrier is forbidden to de- 
liver goods to any one but the person having the 
pilof lading. This is a question between pur- 
chasers of the goods and the carrier. 

The right to examine the sugar by the con- 
signeein the one instance, and of approval in 
others, before payment of the purchase price, 
was nota condition in favor of the vendors, or of 
which they could avail themselves, but was a 
endition in favor of the purchasers only. The 
yendors had done all, under the circumstances, 
they could do, or that the law requires, to com- 
plete the sales on their part. 

When goods are consigned, and the right.of 
disposition is retained in the consignors by the 
bill of lading, then the delivery of the bill with- 
out indorsement, for value, transfers the property 
inthe goods included in the bill. Such is the 
legal effect of a bill of lading for goods 
consigned to a factor for sale on account 
ofthe consignor, asin such case there is no sale 
ithe property before the transfer of the bill. 
Bank vy. Homeyer, 45 Mo. 145; Valle v. Cerre’s 
Adm’r, 36 Mo. 576; Holmes v. Bank, 87 Pa. St. 
5%; Bank v. Jones, 4 N. Y. 497; Bank v. Wright, 
$N.Y.1; Allen v. Williams, 12 Pick, 297; Jor- 
dan v. Pennsylvania Co., 31 Alb. Law J. 250; 
Emery vy. Bank, supra. The same rule applies 
incase of sale, if the right to dispose of the prop- 
erty is retained in the consignor by the bill of 
lading. Weyland y. Railroad Co., 75 Iowa, 578, 
HN. W. Rep. 899. 

Under the contracts with respect to lots num- 
bered 1, 2, 3, and 4, the first two lots were to be 
tlivered on the levee in St. Louis, and the last 
Wwoinsaid city, no other place being named. 
Notwithstanding the bills of lading for these 
tigars were also made in favor of the respective 
tonsignees, the contracts not only show that they 
Were to be delivered in St. Louis, but also show 
that they were sold at about one cent on the 
pound in advance of others sugars shipped at the 
same time under contracts to be delivered on the 
vessel, which tended to show, aside from other 
fiets and circumstances in evidence, that the 
vonsignors retained title thereto, and that they 
Were shipped at their risk. If so, while in transit 
the carrier was their agent. 2 Benj. Sales (3d 
Am. Ed.), § 925; Dunlop v. Lambert, 6 Clark & 
F600. This, however, is a matter depending 
largely upon the intention of the consignors, and 
‘question for the consideration of the court or 
itty. A bill of lading is understood to be a sym- 
bol of the property for which it is given, and, 





when in favor of the consignor, his agent or 
factor, is transferable by delivery without in- 
dorsement, for value, and when so transferred, 
carries with it the property in the goods which it 
covers. Authorities supra. This is according to 
the law merchant, which prevails in the State of 
Louisiana, as in {the State of Missouri. Phelps 
v. Bank, 2 McGloin, 19. By it the bills of lading 
are the representatives of the property for which 
they were given, and their delivery to the inter- 
pleader a symbolical transfer to it of whatever 
title, if any, the consignors had in the sugars at 
the time; subject, however, to any legal or 
equitable defenses the consignees may “have had 
as against the consignors. And if a bill of lad- 
ing in favor of the consignee, although such con- 
signee be the agent or factor of the consignor, 
may be transferred by the consignor by delivery 
for a valuable consideration, we can conceive of 
no reason, in the absence of statutory inhibition, 
why such bill in favor of a consignee who is a 
purchaser, when retained by the consignor, may 
not be transferred in the same way. We can see 
no difference in principle. If extraneous evi- 
dence is admissible in the one case to show the 
real intent of the consignor as to the retention of 
the title of the goods covered by the bill in the 
one case, it must be in the other. Section 2482, 
Rey. St. La., does not, as supposed, provide that 
the only means of the transfer of a bill of lading 
shall be by indorsement. The law merchant is 
part of the common law. By it bills of lading 
are transferable by delivery, and statutes in der- 
ogation thereof should be strictly construed. 
Crowell vy. Van Bibber, 18 Lu. Ann. 637. There- 
fore the statutes of the State which provide that 
indorsement and delivery of bills of lading shall 
pass title should not be so construed as to mean 
that such bills may not be transferred by deliv- 
ery for a valuable consideration. Our conclusion 
is that the bills of' lading were transferable by 
delivery, subject to the conditions hereinbefore 
stated. 

It is further contended by plaintiffs: That the 
‘‘interpleader is, at best, in the position of a cred- 
itor holding for its security two separate funds, 
on one of which, only, plaintiffs have a claim. 
And so, if the defendants had the right to ship, 
and had shipped, the goods to their own order, 
and had taken bills of lading accordingly, thus 
reserving to themselves the jus disponendi, and if 
they had drawn drafts against the bills of lading, 
and had discounted the drafts, with the bills at- 
tached, thus giving the interpleader a lien on the 
goods, still, when interpleader received notice of 
the plaintiffs’ claim on the goods, it held in its 
hands money of defendants, which it had the 
right to apply to paynfent of the dishonored 
drafts, and it was bound so toapply it. The in- 
terpleader, under such circumstances, cannot 
touch the property on which the plaintiffs have 
a lien until it bas exhausted the other fund on 
which plaintiffs have no lien.’ That the bank 
did not obtain absolute title to the goods, and 
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will hold, if it gets the fund, in trust for Meyer & | still more tothe purpose, thoroughly sound in legal 
Co.; and, as such trustee or bailee the bank is | principle. For this jurisdiction at least it ought ty 
subject to all equitable rules in its treatment of | Settle one of the vexatious questions of the presegt 
its trust, and its relations to its beneficiary. The | 74, namely: What is really the legal character ty 


rule, in case one lienor has a lien on two differ- bill of lading? Without devoting as much spacety 
in « deb a h li h that problem as some other expounders have done, 
ent funds, fora debt, and another lienor has a Judge Burgess has, I think, announced a rule to 


lien on one of the funds only, fora dif- | which the entire profession may safely tie, more 
erent debt, is announced by Mr. Story, in | especially if his opinion is read in connection with 

his work on Equity Jurisprudence (13th Ed. § | that of Judge English in the West Virginia case of van 
633), as follows: ‘*The general principle is that | Neil v. Rogers, 23S. E. Rep. 702. Both cases arose at ane 
if one party has a lien on or interest in two funds, | #bout the same time, late in the year 1890; both hay and, 2 
for a debt, and another party has alien on or in- | been decided within a few days of each other, and ope 
terest in only one of the funds, for another debt, there are many points of resemblance between them, equiti 


. ‘ ab As a matter of fact, the West Virginia case was de 49 
the latter has a right in equity to compel the for- cided in November last, but the opinion was pub ll 


mer to resort to the other fund in the first in- | jighea only within the past month, having been held 

stance for satisfaction, if that course is necessary | back fora syllabus by the court. In the Missouri an 
for the satisfaction of the claims of both parties, | case the material facts were substantially these: The mn 
whenever it will not trench upon the rights or | principal defendant, Meyer, a New Orleans merchant, dn a 








liabili 
not ac 


operate to the prejudice of the party entitled to | sold about six hundred barrels of sugar, in fourteen —— 
the doubled fund.” But it does not seem as if | different lots, to fourteen different merchants of St. 


Louis. The goods were all shipped at the same time a 


plaintiffs are in position to invoke the aid of this : oe . 
equitable doctrine. The fact that they have at- and by the same carrier, Bich had been design Ga. 41( 
. by the vendees. The carrier issued fourteen billsof 


tached the sugars, and have obtained a judgment lading, one in favor of each buyer, and delivered 
against the defendants by publication only, sub- | them all tothe consignor. Attached to each bill of oe 
jecting the sugars to their demand, certainly does | ‘ading was aslip of paper reading thus: “Allow a 
not confer upon them any such right. Inter- | w»arties to have bill of lading and examine goods,” w 
pleader claims the sugars by reason of the trans- | The consignor then drew fourteen drafts, payable to - 
fers of the bills of lading, while plaintiffs claim | his order, one on each buyer. These drafts were dis 

them under attachment levied upon them as the | Counted by a New Orleans bank, and, at the same 

property of defendants. If they were transferred time, the several bills of lading were merely deliv 


. ‘ oat 2 AR : 2 ered to the bank without indorsement. At Cairo, 
by the bills of lading by defendants to inter while in transit, the sugar was attached by Scharff, a8 


pleader, then they were not subject to attach- being still the property of Meyer. The bank, a 
ment as the property of defendants, and in- | holder of the bills of lading, replevied the goods, and 
terpleader must recover in this action. | reshipped them to St. Louis. Thereupon Scharff 
Upon the other hand, if they were not | again attached the sugar, as being still the property aoe 
thus transferred the result must be in | of Meyer, and atthe same time garnished each com contra 
favor of plaintiffs. There can be no such thing | signee, whereupon the bank intervened, claiming import 
as a lien on the sugars, under the circumstances | 0W2ership of the goods under the bills of lading or cont 


: : ‘ : : rgess, in cled ‘lear ¢ rms, states 
in this case, in favor of both the interpleader and eatge marge, Se om and clear out ee ; Mosby, 
the substance of the issue to be adjudicated thus: penhei 


plaintiffs. Moreover, plaintiffs are only general “The controversy is between the plaintiff, who seized Ind. 51 
creditors, having no lien on the property save by | the sugar by attachment as the property of Meyer, 67 i 
attachment, and will hold the proceeds arising | and the interpleader, who claims under assignment Hopki 
from the sale of the property, except that por- | ofthe Crafts and transfer of the bills of lading.” **’ Riley, 
tion, if any, interpleader can show it was the | “If the title tu this sugar passed to the consignees, 0 M 
owner of at the time of its seizure under the at- | When delivered on board the vessel, then nothing Pembe 
‘tachment writs It would therefore seem to log- | P288ed to the interpleader by the transfer of the a Cleary, 
ically follow that plaintiffs are in no position to | f !#ding, even admitting that they were transfers 45; De 


ace thet Sntaenles ac a by delivery and vested in the transferee all of de RR: 
ask that interpleader be first required to apply fendant’s interest in the property.” The trial court oul 


any amount in interpleader bank to the credit of | pad found that, as a matter of law, the mere delivery R.. 56} 
defendants to the payment of their indebtedness | of these bills of lading, even though they were not it- Fire it 
to interpleader, before being permitted to recover | dorsed, and eventhough they were not drawn in favor the cir 
in this action. of the consignor but were drawn in favor of the com title p: 
The declaration of law given on the part of in- | signees, transferred the title of the goods to and 8 of hi 
terpleader is not in accord with the views herein | Vested the same in the bank. The supreme court, be the mo 
expressed, and is, we think, erroneous. The the contrary, holds that, asa matter of law, the - gain is 
judgment is reversed, and the cause remanded worted te Ge ager anges by Gotvery te the a state, i 
to be tried in accordance with this opinion In this, I think, Judge Burgess is clearly right, « Proper 
A P , that his position is bulwarked on every side by a! buyer ; 
Gantt, P. J., and ShefWood, J., concur. overwhelming array of judicial authority. Without seth 
assuming either to improve upon or to repeat what Words 
Note.—The Legal Character of a Bill of Lading. | has been so well said by him, I merely subjoin a few citing 
—Unless my judgment is seriously at fault, the broad | extracts from our latest text-writers, together with Baxter 
gauge opinion of the Missouri court in the preceding | the authorities collated by each. For example: At Barr y. 
case merits wide circulation and careful perusal. It | page 542 of his recent treatise on Contracts, Mr. Tule in 
impresses me as being not only directly in line with | Clark says this: ‘As regards the negotiability ofa Davis, 
the current and weight of authority, but, also, whatis ! bill of lading it differs in some respects from the ne ’ 
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gotiable instruments which we have heretofore dis- 
cussed. Its assignment transfers rights in rem, rights 
to specific goods, and these, to a certain extent, wider 
than those possessed by the assignor. Negotiable in- 
struments, on the contrary, merely confer rights in 
personam. Though the assignee of a bill of lading is 
relieved of one of the liabilities of the assignor—the 
liability of the goods to stoppage in transitu—he does 
pot acquire proprietary rights independently of his 
assignor’s title. A bill of lading which has been 
transferred without authority of the person really en- 
titled gives no (rights eventoa bona fide indorsee; 
and, again, the contractual rights conferred by stat- 
ute are, as a rule, expressly conferred subject to 
equities. A bill of lading, then, may be called a ‘con- 
tract? assignable without notice, partaking in some 
respects of conveyance, inasmuch as it gives a title to 
property, but incapable of giving a better title, 
whether proprietary or contractual, than is possessed 
bythe assignor; subject, always, to this exception: 
that one who takes from an assignor with a good title is 
relieved from liability to the vendor’s right of stop- 
page in transitu, which might have been exercised 
against the consignee,”’ citing Tison v. Howard, 57 
Ga. 410; Saltus v. Everett, 20 Wend. 267; Brower v. 
Peabody, 13 N. Y. 121; Downs v. Perrin, 16 N. Y. 325; 
Bank v. Shaw, 61 N. Y. 283; Emery v. Bank, 25 Ohio 
St. 360; Strauss v. Wessel, 830 Ohio St. 211; Duncan v. 
Shipper, 35 Pa. St. 239; Shaw v. R.R., 101 U. S. 
567. 

Prof. Lawson, at page 240 of his work on Bail- 
ments, just from the press, speaks of a bill of lading 
thus: “It is at once a receipt and a contract. So far 
asitis a receipt, the bill of lading may be varied or 
controlled by parol evidence. So far as the agree- 
ment to carry and deliver is concerned it is a con- 
tract. Like all other contracts the writing becomes 
the sole evidence of the final understanding, and all 
antecedent agreements or undertakings are merged 
therein and extinguished thereby. And like all other 
contracts it is to be construed according to the legal 
import of its terms,and cannot be varied, explained 
orecontrolled, by oral evidence,” citing Wayland v. 
Mosby, 5 Ala. 430; Cox v. Peterson, 30 Ala. 608; Op- 
penheimer v. Exp. Co., 69 Ill. 62; R. R. v. Remmy, 13 
Ind. 518; Snow v. R. R., 109 Ind. 422; Bank v. R. R., 
67 Iowa, 526; Bank v. R. k., 20 Kan. 519; 
Hopkins v.R. R., 29 Kan. 544; Roberts v. 
Riley, 15 La. Ann. 108; Wetzler v. Collins, 
1 Me. 290; Grace vy. Adams, 100 Mass. 325; 
Pemberton v. R. R., 104 Mass. 144; R. R. Co.v. 
Cleary, 77 Mo. 684; Wells v. Steam Nav. Co.,8N. Y. 
475; Dorr v. Steam Nav. Co.,11 N. Y. 485; Lang v. 
R.R., 50 N. Y. 76; Belger v. Dinsmore, 51 N. Y. .166; 
Collender vy. Dinsmore, 55 N. Y. 200; Hinckley v. R. 
R.,56N. Y. 429; Kirkland v. Dinsmore, 62 N. Y. 173; 
Fire Ins. Co. vy. R. R., 72 N. Y.90. And speaking of 
the circumstances under which, and the time at which 
title passes from vendor to vendee, Tiffany, at page 
% of his very recent treatise on Sales, says this: “By 
the modern English rule, when an unconditional bar- 
gain is made for the sale of goods in a deliverable 
state, if nothing is said about payment or delivery, the 
property passes immediately, so as to cast upon the 
buyer all future risk, though he is not entitled to 
possession without payiment of the price. In other 
Words, the property passes subject to the seller’s lien,” 
citing Simmons y. Swift, 5 B. & C. 862; Tarling v. 
Baxter, 6 B. & C. 860; Dixon v. Yates, 5 B. & A. 313; 
Barry. Gibson, 5 M. & W. 390; ‘and the general _ 
Tule in this ceuntry is the same,” citing Leonard v. 
Davis, 1 Black, 476; Blunt y. Little, 3 Mason, 107; 





Morse v. Sherman, 106 Mass. 430; Haskins v. Warren, 
115 Mass. 514; Townsend v. Hargrave, 118 Mass. 325; 
Wing v. Clark, 21 Me. 366; Phillips v. Moor, 71 Me. 78; 
Olyphant v. Baker, 5 Denio, 379; Bissell v. Baleom, 39 
N. Y. 275; Johnson v. Elwood, 53 N. Y. 481; Brook v. 
O’Donnel, 45 N. J. 441; Jenkins v. Jarrett, 70 N. C. 
255;.Sweeney v. Owsley, 14 B. Mon. 418; Barrow v. 
Winslow, 71 Ill. 214; Bertelson v. Brewer, 81 Ind. 512; 
Powers v. Dellinger, 54 Wis. 389; Rall v. Lumber Co., 
47 Minn. 422. Again, at page 100, he tells us that when 
a buyer orders goods to be sent to him at his expense, 
and the seller delivers goods, conforming to the con- 
tract to acarrier, for transmission to the buyer, re- 
serving no right of disposal, the appropriation is com- 
plete upon such delivery, and title vests at once in 
the buyer; and in support of this proposition he cites 
Finch vy. Mansfield, 97 Mass. 89; Bank v. Bangs, 102 
Mass. 291; Odell v. R. R., 109 Mass. 50; Frank v. Hay, 
128 Mass. 263; Smith v. Edwards, 156 Mass. 221: Tor- 
rey v. Corliss, 38 Me. 383; Arnold v. Prout, 51 N. H. 
587; Hobart v. Littlefield, 18 R. I. 841; Krudder v. 
Ellison, 47 N. Y. 36; Bailey v. R. R., 49 N. Y. 70; Pac. 
Iron Works v. R. R., 62 N. Y. 272; Schmertz v. Dwyer, 
53 Pa. St. 3385; Kelsey v. Ramsey, 55 N. J. L. 320: 
Magruder v. Gage, 33 Md. 344; Watkins v. Paine, 57 
Ga. 50; Pilgreen v. State, 71 Ala. 368; Diversey v. 
Kellogg, 44 Ill. 114; Ellis v. Roche, 73 Ill. 280; Ranney 
v. Higby, 4 Wis. 174; Sarbecker v. State, 65 Wis. 170; 
Garrretson v. Selby, 37 Iowa, 520; Barton v. Baird, 44 
Ark. 556. For most obvious reasons, the decision .in 
Scharff v. Meyer is clearly within the general doctrines 
laid down by these several text writers. There is no 
mistaking the meaning of Judge Burgess; no flaw in 
his reasoning; no escape from his conclusions. As 
held by him the carrier was the agent, not of the 
consignor but of the respective consignees. In 
taking the bills of lading Meyer acted, not in 
his own’ behalf, not as an owner exercising 
a proprietary right, but rather, as agent for 
his respective vendees. Each bill of lading, bear- 
ing upon its face the simple legend ‘‘allow parties to 
have B L, etc.,”? was clearly a muniment of title; but 
of title in the consignee in whose favor it was drawn, 
not the consignor to whom it was originally delivered. 
Meyer received each bill of lading, not as owner 
thereof, but merely as bailee. By virtue of the deal- 
ings between Meyer and the carrier the :latter be- 
came bailee of the goods, for the respective buyers. 
By virtue of the dealings between Meyer and the 
bank, the latter became merely a bailee of each bill of 
lading, for the consignee in whose favor it was drawn. 
Such would have been the legal effect of those deal- 
ings, even had it not appeared upon the face of each 
paper that it was to be delivered into the actual and 
exclusive possession of the buyer. The right of a 
buyer to inspect and examine the goods he has bought 
by sample, before being called upon for payment, is 
incident to every Sale. It is a clear legal right, which, 
can neither be enlarged nor restricted by any pecu- 
liarities in the wording of a bill of lading. Had the 
intervening bank taken any one of those bills of lad- 
ing as owner thereof, and not merely as bailee, asa 
muniment of title in itself, and not as a muniment of 
title in the consignee, there is no principle of natural 
justice, no rule of the law merchant, by virtue of 
which the bank could have been required to sur- 
render that muniment of title into the keeping of an- 
other. H. S. PRIEsT. 
St. Louis, Mo. 
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JETSAM AND FLOTSAM. 


FEDERAL COURTS FOLLOWING STATE DECISIONS. 


The Circuit Court of Appeals of the Seventh Cir- 
cuit has lately refused to yield its own opinion to 
a contrary decision of the Supreme Court of Indiana, 
rendered on the same transaction after the argument 
and before the decision of the cause in the circuit 
court of appeals, since that decision seemed to the 
latter court to bein plain conflict with the weight of 
authority on the subject, and distinctly inconsistent 
with the previous decisions of the State court, and 
the question presented seemed to it to be one that 
was not balanced with doubt, but clearly to require a 
decision contrary to that of the State court. Forsyth 
v. City of Hammond, 71 Fed. Rep. 443. 

The question on which the State and federal court 
differed was the constitutionality of a statute giving 
an appeal to the courts from the decision by the board 
of county commissioners of the question of the an- 
nexation of a territory by a city; the former holding 
it constitutional, the latter unconstitutional and void, 
on the ground that the decision of the question of an- 
nexation under the statute involved the exercise of 
legislative discretion, making its action the perform- 
ance of a legislative function, which could not be per- 
formed by the courts. 

In Burgess v. Seligman, 107 U. S. 20, the Supreme 
Court of the United States laid down briefly the rules 
defining the’extent to which the federal courts are 
bound by State decisions. 

According to these rules, which have been followed 
implicitly ever since they were thus promulgated, the 
federal courts decide all questions of general law for 
themselves, irrespective of the decisions of the State 
courts on the same questions, giving the latter only so 
much weight as they choose to allow them. For in- 
stance, the question of what is or is not a navigable 
stream is one of general law,on which the federal courts 
may exercise an independent judgment. Chisolm vy. 
Caines, 68 Fed. Rep. 285. Sois the question whether 
a carrier can stipulate from exemption from liability 
for its own negligence. Ellis v. St. Louis, Kansas & 
Northwestern Ry. Co., 52 Fed. Rep. 908; and whether 
two employees of the same master are fellow-serv- 
ants. Baltimore & Ohio R. R. Co. v. Baugh, 149 U. S. 
368. But when the federal courts are called on to 
construe the general commercial law of a State, in re- 
spect of a question which is new to them, they should 
give due weight {to the prior decisions of the courts 
of that State, though they are not absolutely bound 
thereby. Farmer’s Natl. Bk. of Valparaiso v. Sutton 
Mfg. Co., 52 Fed. Rep. 191. So, if rights have ac- 
crued before the decision of the State courts on a 
matter of local law, the federal courts are not bound 
by the latter, though they are entitled to their consid- 
eration. Enfield v. Jordan, 119 U.S. 680; Bolles v. 
Brimfield, 120 U. S. 759; Barnum v. Okolono, 148 U. 
S. 393. 

On the other hand, questions arising under the 
local laws of the different States, which are of purely 
local interest, or which establish a rule of property, 
are to be decided by the federal courts in conformity 
to the State decisions; and this is so, even though the 
States are at variance among themselves on these 
points: Peters v. Bain, 133 U. 8.670; Randolph v. 
Quidnick Co., 185 U.S. 457; Chicago Union Bk. v. 
Kansas City Bk., 186 U. S. 228; May v. Tenny, 148 U. 
8.°60. Accordingly, if a statute of one State, which has 





there received a settled interpretation, is adopted in 
another State, and there construed differently, the 
latter construction will be accepted by the federal 
courts as the true interpretation for that State: Qhj- 
cago, R. I. & P. Ry. Co. v. Stahley, 62 Fed. Rep, 363, 

This rule as to comity is so carefully followed, that 
the Supreme Court of the United States will follow 
the construction given toa State statute of limitations 
by the State courts, before the decision of the State 
court; Bauserman y. Blunt, 147 U. S. 647, and a lower 
federal court will reverse its decision that a State 
statute is unconstitutional in deference toa subse. 
quent decision of the State Supreme court that it jg 
constitutional, if a final decree has not yet been en- 
tered in the federal court. Western Union Tel. Co, 
v. Poe, 64 Fed. Rep. 9. If, however, the right of a 
litigant in a federal court have arisen under decisions 
of a State court establishing a rule of property, which 
has been impaired or overthrown since the accrual of 
those rights by a later decision of the State Supreme 
court, the federal court will not consider itself bound 
by the latter decision but will exercise its own judg- 
ment. Chisolm v. Caines, 67 Fed. Rep. 285.—Amer. 
ican Law Register. 


WITHDRAWAL FROM BUILDING AND LOAN ASSOCIA- 
TION. 

Ordinarily a member of a building society is en- 
titled to give notice to withdraw the money he has in- 
vested in the society, and upon the notice maturing 
he ceases to rank as a member of the society. He be- 
comes a creditor, and as such he is entitled to pay- 
ment in priority to the members. But this right he is 
entitled to exercise only so long as the building society 
can be treated as a going concern, and the exact time 
at which the option to withdraw ceases to exist has 
been the subject of several decisions, the most recent 
being the decision of Vaughan Williams, J., in Re 
The Ambition Investment Building Society, 44 W. R. 
141. In Brownlow v. Russell, 8 App. Cas., p. 254, 
Lord Selborne, C., observed that a winding-up order 
takes away the option which otherwise, if the con- 
cern had been a going one, would have belonged to 
each member, because it puts aclose tothe whole 
concern, and cuts off all chance of profit which, if the 
business had gone on, the members might have had. 
But it is not necessary that the business should be 
actually stopped by a winding-up order. It is in- 
equitable that members should be allowed to with- 
draw after the affairs have got into such a state that 
the business must inevitably stop. In Carrick ¥. 
North British Building Society, 22 Sc. L. Rep. 838, it 
was held that the rights of members could not be al- 
tered inter se so soon as the business must come to and 
end. In Re Sunderland Building Society, 38 W. 2. 
509, 24 Q. B. D. 394, Mathew, J., seems to have some- 
what altered this statement by saying that the 
right to withdraw ceased as soon as_ there 
was a state of things which, to the knowl 
edge of all concerned, rendered liquidation inevita- 
ble; and elsewhere be used the test that it had be 
come “notorious” that the society could not meet its 
liabilities. The same view was taken by Nortb, J., in 
Barnard v. Tomson (1894, 1 Ch. 874), but it, of course, 
makes a great difference whether the date in question 
is to be fixed by the mere fact of impending cessation 
of business—a fact which must be known to the offi- 
cers of the society—or by the members’ knowledge of 
this fact. In point of principle it does not seem that 
the knowledge of the members is material. It is the 
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actual state of the affairs of the society which makes 
it inequitable for one member any longer to gain 
priority over another, and such actual state of af- 
fairs may not be known outside the management of 
the society. Hence, in Re The Ambition Investment 
Building Society (supra), Vaughan Williams, J., de- 
parted from the test which seems to have been es- 
tablished by recent cases, and held that the right to 
withdraw ceases so soon as there has been either an 
actual stoppage of business or a recognition by the 
officers of the society of the necessity to stop busi- 
ness.— Solicitors Journal, London. 








BOOK REVIEWS. 


LawSON ON BAILMENTS. 


This is a companion to the same author’s work on 
contracts, and is in style and appearance similar to it. 
Itembraces within one volume a concise statement of 
the principles of the American law of bailments. 
After tracing the history of the law of bailments the 
suthor hits upon a happy, though not new, division 
ofthe subject. First he treats of the ordinary bail- 
ment under which is included: ist. The bailment 
for the bailor’s sole benefit, which includes depositum 
and mandatum. 2d. The bailment for the bailee’s 
wle benefit, which includes commodatum. 3d. The 
bailment for the mutual benefit of bailor and bailee, 
which includes pignus and locatio conductio, with its 
four divisions. ‘The second division includes the 
cases Of innkeepers, common carriers and other pub- 
lie agencies, upon whom, for reason of public policy, 
the law has placed a somewhat different liability. 
Whatever Mr. Lawson does, in the way of authorship, 
he does well, and the present treatise in no respect 
creates an exception to the general rule of merit 
Which pervades all his works. Though not an elab- 
orate treatise, it is quite as full as need be for the 
purpose for which it was undoubtedly designed, viz: 
tofurnish to students a means of acquiring the ele- 
mentary principles of this very important subject. It 
is clear in statement and logical in construction. 
Many cases are cited and discussed. It isa handsome 
volume of six hundred and fifty pages. Published by 
the F. H. Thomas Law Book Co., St. Louis. 


AMERICAN STATE REPORTS, VOL. 46. 

This volume contains a useful note on the subject of 
limitations upon argument of counsel appended to 
the report of the case of Yeldell vy. State (Ala.). 
There is also an exhaustive note to the case of Bank 
otNewport v. Cook (Ark.), on subject of what trans- 
actions are usurious. There are also many other 
tases of importance reported in the volume. Pub- 
lished by Bancroft- Whitney Co., San Francisco. 








HUMORS OF THE LAW. 


A curious typographical error recently appeared in 
tdaily paper. In giving an account of an inquest it 
Was stated: ‘The deceased bore an accidental charac 
tet, and the jury returned a verdict of excellent 
death,” 
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1. ACCIDENT INSURANCE—Death by Inhaling Gas.—A 
provision of an accident policy that it “does not insure 
against death or disablement arising from anything 
accidentally taken, administered, or inhaled, contact 
of poisonous substances, inhaling gas, or any surgical 
operation,” does not relieve the insurer from liability 
for death caused by inhaling illuminating gas which 
accidentally escaped into an hotel room where the in- 
sured was sleeping.—MENNEILLEY Vv. EMPLOYERS’ LIia- 
BILITY ASSUR. CORP., N. Y.,43 N. E. Rep. 54. 


2. ACTION — Venue.—An action to recover the pur- 
chase price of land, to have such amount declared a 
lien thereon, andthe property sold in satisfaction of 
the claim, is properly brought in the county where the 
laud is situated, though defendant resides elsewhere. 
—MACKEY V..CRalIG, Ind., 43 N. E. Rep. 6. 
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8. ADMINISTRATION — Administrator of Mortgagee.— 
An administrator receiving as assets ofthe estate of 
his decedent a promissory note secured by mortgage, 
and having obtained a judgment on the note and a de- 
cree of foreclosure, may bid in the land at the fore- 
closure sale as administrator in satisfaction of the in- 
debtedness, wholly or in part, andthe sheriff's deed 
will pass the title to him as administrator.—BxiG@s Vv. 
CuHicaGco, K. & W. R. Co., Kan., 43 Pac. Rep. 1131. 

4. ADMINISTRATION—Appointment of Temporary Ad- 
ministrator.—Under Rev. St. 1889, § 13, providing that, 
ifa will be contested, letters of administration shall 
be granted to some person, who shall take charge of 
the estate during the time of such contest, the probate 
court has jurisdiction to suspend an executor and ap- 
point a temporary administrator, pending a contest of 
the will in the circuit court.—ALDERSON V. MOEHLEN- 
KAMP, Mo., 34S. W. Rep. 468. 

5. ADMINISTRATOR—Estates in Two Commonwealths. 
—An intestate who lived in Connecticut owned real 
and personal property there, and real property in 
Massachusetts. An administrator waseappointed, to 
act as such in both States. A debtor living in Massa- 
chusetts presented his claim in Connecticut, but the 
court refused to allow it, except subject to the priori- 
ties of the Connecticut debts; and, after payment of 
claims to Connecticut creditors, the balance of the es- 
tate there was distributed. Afterwards the adminis- 
trator obtained a license from the probate court in 
Massachusetts to sell the property for payment of 
debts, and the heirs had notice of the petition, as well 
as of the distribution of the Connecticut property. 
The property was sold, and applied to payment of such 
debt, and others, in Massachusetts: Held, that the 
sale could not be attacked in a collateral proceeding 
to confirm a report of the administrator.—COWDEN Vv. 
JACOBSON, Mass., 43 N. E. Rep. 96. 

6. ADMINISTRATOR — Executors—Settlement.—Where 
two names are signed toa note, the presumption is 
that the signers are comakers, and equally bound, and 
therefore, in the absence of proof that they were not 
comakers, the executrix of oneis not entitled to a 
credit for money paid the other to reimburse him for 
a payment of one-half the note.—JACKSON v. WOOD, 
Ala., 19 South. Rep. 312. 


7. ALTERATION OF NOTE — Reception in Evidence.— 
Where a promissory note is offered in evidence, and it 
is apparent from an inspection that there has beena 
material alteration of it, generally it may be received. 
Whether so altered prior or subsequent to its execu- 
tion and delivery is a question, finally, forthe deter- 
mination of the trial court orthe jury, asis any con- 
troverted fact in the case, from a consideration of all 
the competent evidence adduced by the parties ex- 
planatory or tending to settle the disputed point.— 
GOODWIN V. PLUGGE, Neb., 66 N. W. Rep. 407. 

8. APPEAL—Review—Inadequate Damages.—In a per- 
sonal action for damages a new trial will not be 
granted on the sole ground of the smallness of the 
damages awarded, unless the verdict appears to have 
been the result of passion or prejudice.—DOwD V. 
WESTINGHOUSE AIR-BRAKE CO., Mo., 34S. W. Rep. 493. 

9. ARBITRATION AND AWARD — Terms of Submission. 
—In an action on an award, where it appears that the 
arbitrators were required to make the award in writ- 
ing under their hands, and deliver to the partiesa 
copy thereof, on or before a certain date, it is incum- 
bent on plaiutiff to establish these several facts, or 
show a waiver by defendant.—ANDERSON Vv. MILLER, 
Ala., 19 South. Rep. 302. ‘ 

10. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Sess. 
Laws 1885, p. 43, § 4, providing that in general assign- 
ments the assent of the creditor shall be presumed, 
does not raise a conclusive presumption of assent, and 
thereby prevent acreditor from acquiring by attach- 
ment, before notice of the assignment is recorded in 
the county in which the attached land is situated, a 
lien superior tothetitle of the assignee.—THATCHER 
v. VALENTINE, Colo., 43 Pac. Rep. 1032. 





11. ASSUMPSIT—Pleading—Admissions.—In an action 
for labor performed, an answer admitting that the 
labor was performed, but alleging payment and deny. 
ing that defendant owed plaintiff the amount sued for, 
or any part thereof, does not admit that the sum gueq 
for is due plaintiff, so as to entitle him to judgment,— 
YOUNG V. GREEN, S. Car., 238. E. Rep. 981. 

12. ASSUMPSIT — Pleading and Proof.—In an action 
solely for money alleged to have been collected by the 
defendants, to whom, as attorney at law, the collec. 
tion ofthe same had been intrusted, a recovery for 
damages resulting from an unauthorized appearance 
by defendants as attorneys at law in an action entirely 
independent of the aforesaid collection cannot be sug 
tained.—Scort v. KIRSCHBAUM, Neb., 66N. W. Rep. 43. 


13. ATTACHMENT—Debt not Due — Garnishment.—Ap 
action can be brought, under section 230 of the Code, 
on aclaim, before it is due, only forthe purposeot 
having an attachment ofthe property ofthe defend. 
ant on the grounds specified in the statute. If thereis 
no attachment of property the action fails.—CHartes 
P. KELLOGG & Co. v. HAZLETT, Kan., 43 Pac. Rep. 981. 


14. ATTACHMENT — Intervention — Evidence.—One 
claiming ownership of property as against attaching 
creditors of a former owner, there being no actual 
change of possession, must prove not only an actual 
sale and transfer of the property to him, but also that 
it was made in good faith and upon sufficient consid 
eration.—TULLIs Vv. MCCALL, Kan., 43 Pac. Rep. 980. 


15. BAIL BOND — Defenses — Demurrer.—This action 
was instituted inthe name ofthe State, as plaintiff, 
upon a bail bond given by the defendants in a criminal 
action. A demurrer to the complaint was inter. 
posed by the defendants, which was by the court, 
on motion, stricken out as frivolous, and judgment 
rendered for the plaintiff: Held, that the demurrer 
was so clearly and plainly without merit that the court 
was justified in treating it as frivolous, and rendering 
judgment upon the complaint.—STATE V. NEWSOX, 8, 
Dak., 66N. W. Rep. 468. 

16. BANKING — Collections — Negligence.—A_ bank, 
which has a draft for collection, will not be excused 
for negligence in sending it direct tothe drawee, in 
stead of through a third person, if it would have been 
collected had it been sent, at the time it was sent, toa 
third person, though, had the bank delayed sending it 
as long as it might have without negligence, it would 
not have reached its destination in time to be col 
lected.—F1iRST NAT. BANK OF CORSICANA V. CITY Nat. 
BANK OF DALLAS, Tex., 34S. W. Rep. 459. 

17. BANKS—Charter — Exemption from Taxation.—A 
provision in a bank charter that it shall pay to the 
State an annual tax of one-half of 1 per cent. on each 
share of the capital stock subscribed, which shall be 
in lieu of all other taxes, exempts the shares, but not 
the corporation and its property, from further taxt 
tion.—SHELBY COUNTY V. UNION & PLANTERS’ BANK, 
U.S.S.C., 168. C. Rep. 558. 

18. BANKS—Stockholders’ Liability.—Under Const. 
art. 12, § 11, providing that stockholders ‘‘of any bank 
ing corporations shall be individually and personally 
liable for all contracts, debts due or engagement of 
such corporations accruing while they remain stock 
holders, to the extent of the amount of their stock, if 
addition to the amount invested in such shares,” 
stockholder’s liability is secondary, and cannot be él 
forced by the corporate creditors, independent of any 
action against the corporation.—WILSsoN Vv. Boots, 
Wash., 43 Pac. Rep. 939. 

19. BOND—Evidence.—In an actiou on a bond, where 
the bond is not offered in evidence, and there is n0 
proof of its contents, the court should direct a verdict 


for defendants.—HERROD V. STATE, Ind., 43 N. E. Rep? 


145. 

20. BonD—Pleading—Admissions.—In an action ona 
bond conditioned on the accounting by a public off 
cer of public funds intrusted to him, a special plea al- 
leging that the instrument was not a bond, but merely 
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a private writing, does not admit liability thereon as 
aprivate writing, and waive the defense under the 
general issue, which was pleaded, that the defalcation 
didnot occur during the term of office for which the 
bond was given.—BOARD OF ADMINISTRATORS V. MC- 
KowEN, La., 19 South. Rep. 328. 

21. CANCELLATION.—An assignee in insolvency has 
no standing to maintain an action to set aside an ab- 
solute deed, made without consideration, by the in- 
solvent, at a time when he had no creditors, there 
being no allegations of fraud, nor any upon which to 
found an express or implied trust-—BABCOCK V. CHASE, 
Cal., 34S. W. Rep. 1105. 

22. CARRIER—Contract — Limitations of Liability.— 
Acarrier is not liable for loss or injury to property 
after delivery to a succeeding carrier, where the con- 
tract expressly limits its liability to its own line.— 
SMITH V. AMERICAN EXP. Co., Mich.,66 N. W. Rep. 479. 

23. CARRIERS OF PASSENGERS—Passenger Stations.— 
Arailroad company was liable for injury to one who 
fell through a hole in the floor of the toilet room of its 
passenger station, opening off the waiting room, where 
the person had frequently used the toilet room before, 
and did not know of its dangerous condition, and was 
atthe station to take a train, for the departure of 
which the station had been opened, though the toilet 
room was without any light, except that from a light 
in the ticket office, adjoining the waiting room.—JoR- 
pDANV. NEW YORK, N.H.& H.R. Co., Mass.,48N. E. 
Rep. 111. 


24, CARRIERS—Passenger Carried Beyond Destination. 
-A railway passenger carried beyond the point of des- 
tination is stillentitled to be treated as a passenger; 
but, unless the occurrence was due to the fault or neg- 
ligence of the carrier, it is entitled to collect fare, and 
onrefusal, may rightfully eject the passenger, who 
hasno right to demand to be carried to a station.— 
S8coTT Vv. CLEVELAND, C., C. & ST. L. Ry. Co., Ind., 43 
N. E. Rep. 133. 

2%. CARRIERS—Passengers—Contributory Negligence. 
-While the conductor is supreme in authority ona 
railway train, and may by force compel a passenger 
to remain in the cars provided for passengers, 
yet his duty to the passenger does not require him to 
doso. Arequest is sufficient, and, if unheeded, and 
an injury to the passenger results, the carrier is not 
liable therefor.—AUFDENBURG V. ST. Louris, I. M. & 
8. Ry. Co., Mo., 34 S. W. Rep. 485. 


2%. CARRIERS—Trespassers—Authority of Brakeman. 
—Afreight train brakeman has implied authority to 
¢ject trespassers and apparent trespassers from the 
freight cars of the train.—BREVIG V. CHICAGO, ST. P., 
M.&0O. Ry. Co., 66 N. W. Rep. 401. 

27. CHATTEL MORTGAGE — Chattels—Right to Use.— 
One who takes possession of mortgaged chattels in 
order to satisfy his lien thereon by means of notice 
and sale in the manner prescribed by law does so with 
the implied obligation to proceed without unreason- 
able delay, and with due regard for the rights of the 


_ Iortgagor.—MURRAY V. LAUSHMAN, Neb., 66 N. W. 


Rep. 413. 


28. CHATTEL MORTGAGE—Increase of Stock.—A chat- 
tel mortgage on all the cows and calves of the mort- 
gagor, or that may be “raised” on his farm during the 
Season, is broad enough to cover calves from the cows 
mortguged, which they carried at the time the mort- 
gage was given.—CLEVELAND V. KOCH, Mich., 66 N. W. 
Rep. 376. 

2%. CHATTEL MORTGAGE—Retention of Possessgion.— 
A chattel mortgage on three stallions, kept for breed- 
ng purposes, in which it is provided that the mort- 


, 84gor may retain possession of the mortgaged prop- 


erty until default, or the purchaser deems himself in- 
secure ; and which also contains the following pro- 
Vision: “Party of the first part has the privilege to 
fell one or all of said stallions, the proceeds of said 
Sale to be applied in payment of said notes,” 
-Where possession of the mortgaged property 








is retained by the mortgagor, is inoperative and void 
as to other creditors.—RICHARDSON V. JONES, Kan., 43 
Pac. Rep. 1127. 

30. CHATTEL MORTGAGE — Validity of Affidavit.—A 
chattel mortgage had annexed thereto an affidavit 
made in Pennsylvania before a notary public of that 
State, but the jurat did not contain a recital that the 
officer taking the affidavit was a notary public, as pro- 
vided for in section 5 of the oaths act (Revision, p. 
740): Held, that the mortgage had annexed thereto an 
affidavit, within the meaning of section 4 of the chat- 
tel mortgage act (Supp. Revision, p. 491), and was not 
void, as to the creditors of the mortgagor, for lack of 
such recital in the jurat.—MAGOWAN V. BAIRD, N. J., 
33 Atl. Rep. 1054. 


31. CHATTEL MORTGAGES—Rights of Mortgagee.—The 
holder of a chattel mortgage on property which is 
sold by another creditor of the mortgagor, under at- 
tachment proceedings, by order of court, before judg- 
ment, does not lose his rights under his mottgage by 
buying the property at such sale, and may intervene 
inthe attachment suit,and have his lien applied to 
the proceeds of the sale.—BALLINGER NAT. BANK V. 
BRYAN, Tex., 348. W. Rep. 451. 


32. CLAIM AND DELIVERY—General Denial.—Under a 
general denial in an action in claim and delivery 
against a sheriff, the defendant may show that the 
goods in controversy are the property of athird per- 
son, and that his possession is rightful by virtue ofa 
writ of attachment under which said property was 
seized.—CONNER V. KNOTT, S. Dak., 66N. W. Rep. 461. 


33. CONFLICT OF Laws — Contracts. — Plaintiff sold 
horses to defendant in New York State, the price to be 
paidin that State. Subsequently defendant sent to 
plaintiff, from Massachusetts, part of the price in cash 
and his notes, made and payable in Massachusetts, for 
the balance, whicb were subsequently renewed: Held, 
in an action for the balance of the price, in determin- 
ing whether the notes were taken as payment, the law 
of New York governed.—TARBOX Vv. CHILDS, Mass., 43 
N. E. Rep. 124. 

34. CONFLICT OF LAWS—Liability of Wife’s Separate 
Estate.—W here a married woman domiciled in North 
Carolina makes a contract solvable in another State 
her liability thereon can be enforced in North Caro- 
line only in the same cases in which it could be en- 
forced if the contract were solvable in such State.— 
HANOVER NAT. BANK V. HOWELL, N. Car., 238. E. Rep. 
1005. 

35. CONTEMPT — Evidence.—Proceedings for a con- 
tempt of court, being essentially criminal in their 
character, a conviction cannot be sustained unless the 
acts complained of constitute the offense.—BURDICK 
Vv. MARSHALL, S. Dak., 66 N. W. Rep. 462. 

36. CONTRACT—Performance—Waiver of Objections.— 
Where, under a contract, plaintiff was to construct an 
ice house of certain dimensions, and to furnish the ice, 
and pay the cost of filling the same, and defendant was 
to do the work of filling, and take the ice at a fixed 
price per ton, defendant cannot object that there was 
a variance from the contract in the size of the house, 
after having used the ice, with knowledge of its true 
dimensions, without objection.—HUTCHINS Vv. WEB- 
STER, Mass., 43 N. E. Rep. 186. 

37. CONTRACT—Pleading and Proof.—Where a com- 
plaint in an action to recover for work and materials 
alleges that they were furnished under a contract, 
which fact is not denied by defendant, the only issue 
made being astothe contract price, it is error to ad- 
mit evidence of reasonablé value.—FLADUNG V. Daw- 
SON, Cal., 43 Pac. Rep. 1107. 

38. CONTRACT — Tender of Performance.—Under a 
contract for the exchange of stocks on the demand of 
one party, his demand and offer to produce the stocks 
on his part—his ability to do so being shown—is a 
sufficient tender of performance, where the other 
party refuses the exchange and denies the contract.— 
EAMES V. HAVER, Cal., 43 Pac. Rep. 1120. 
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39. CONTRACT—Waiver of Conditions.—In an action 
ona contract for cutting, skidding, and drawing logs, 
where it appeared that plaintiff had not completed 
the drawing, it was error to instruct that defendant’s 
default in payment excused the plaintiff from further 
performance, where there was evidence that plaintiff 
had waived the contract conditions for payment by 
continuing performance after default was made, and 
accepting part payment of sums due under the con- 
tract.—BEAN V. BUNKER, Vt., 33 Atl. Rep. 1069. 


40. CONTRACT WITH DECEDENT — Specific Perform- 
ance—Marriage.—A parol agreement between a man 
and woman, in contemplation of their marriage, that 
the man shall have the control and custody during 
minority of the infant son of the woman, and, in re- 
turn, shall make thechild his heir, sharing equally 
with his own children, when followed by the marriage, 
and under which the man received the services of the 
child during his minority, may be enforced by the 
child as to its testamentary provision, against the 
legal heirs of the promisor.—NOWACK Vv. BERGER, Mo., 
34 S. W. Rep. 489. 


41. CONTRACTS—Attorney’s Lien.—An offer by an at- 
torney to his client, in regard to contemplated actions 
against certain insurance companies, provided for 
certain fees, and recited that “these respective sums 
are to be full compensation for all services growing 
out of or rendered in the insurance matter:” Held, 
that such offer covered all work performed by the at- 
torneys not only in the trial court, but also in the ap- 
pellate court, on appeal by the insurance companies. 
—NIAGARA FIRE Ins. CO. V. HART, Wash., 43 Pac. Rep. 
937. 


42. CONTRACTS—Performance—Architects.—Under a 
contract with an architect to furnish the necessary 
drawings, specifications, and details for the construc- 
tion of a building for a certain percentage on the total 
cost of the construction of the building, the architect, 
after furnishing the drawings, etc., is not limited, in 
case his employment is terminated before the con- 
struction of the building is completed, to a recovery 
of the percentage on the cost of the building in so far 
as it was at the time completed.—HAVENS v. DONAHUE, 
Cal., 43 Pac. Rep. 962. 

43. CONTRACTS—Versonal Liability. —- Where, in a 
building contract, “‘the parties of the first party here- 
with promise and agree for themselves, their heirs, 
executors, administrators, to pay,” etc., they are in- 
dividually liable, though the contract recite that it is 
“by and between the trustees and building committee,” 
of a church and the party of the second part.—LANDY- 
SKOWISKI V. LARK, Mich., 66 N. W. Rep. 372. 


44. CONSTITUTIONAL LAW—Auditing Claims Against 
State.—The exercise by a State of the power to repeal 
a grant of authority to its courts to audit claims 
against itself does not violate the obligations of con- 
tracts entered into by the State at a time when the 
power existed.—BALTZER V. STATE OF NORTH CARO- 
Lina, U.S. 8. C.,168. C. Rep. 500. 

45. CONSTITUTIONAL LAW—Legislative Powers—Office. 
—The office of county treasurer having been, under 
the law existing previous to the’ adoption of the con- 
stitution of 1863, recognized as a county office, and that 
office not having been abolished, but on the contrary 
recognized by that constitution, it became and was 
thereby established as a constitutional office, and 
could not thereafter, while that constitution was of 
force, be abolished by an act of the legislature.—Mas- 
SENBURG V. BOARD OF COMMRS. OF BIBB COUNTY, Ga., 
23 S. E. Rep. 998. 

46. CONSTITUTIONAL Law—School Districts—Indebt- 
edness.—Const. art. 8, § 6, declaring that no school dis- 
trict shall become indebted, to an amount exceeding 
11-2 per centum of its taxable property, “without the 
assent of three-fifths of the voters therein voting at an 
election to be held for that purpose,” does not require 
the express assent of the legislature to the holding of 
such election, but is self-executing, so far as to allow 





the question of extending the debt limit to be voted on 
at an election called by the officers of the school dig 
trict, in accordance with existing general enactments 
regulating the holding of annual and special schoo} 
district elections.—-HOLMES & BULL FURNITURE (Co, y, 
HEDGES, Wasb., 43 Pac. Rep. 944. 

47. CONSTITUTIONAL LAW—Special Legislation—Elee. 
tions.—St. 1895, p. 207, regulating the holding of primary 
elections, which is made applicable only to counties 
which cast a certain number of votes at the last elec. 
tion, which makes it applicable to only two counties, 
is unconstitutional as special legislation.—Maksu y, 
HANLEY, Cal., 43 Pac. Rep. 975. 


48. CONSTITUTIONAL LAW—Title of Act.—Sess. Laws 
1887, p. 289, § 10, providing that ‘‘the money or other 
benefit, charity, relief or aid to be paid, provided or 
rendered by any corporation authorized to do business 
under this act, shali not be liable to attachment or 
other process, and shall not be seized, taken, appropri- 
ated or applied by any legal or equitable process, nor 
by operation of law, to pay any debt or liability ofa 
policy or certificate holder, or any beneficiary named 
therein,” is germane to the subject expressed in the 
title—“‘An act relating to life and casualty insurance on 
the assessment plan’’—and is therefore constitutional. 
—BURTON V. SNYDER, Colo., 43 Pac. Rep. 1005. 

49. CONVERSION—Buying or Selling Stolen Property. 
-—One who buys or sells stolen property, though on 
commission, acting for another as a broker, is liable 
to the true owner for its conversion. The question of 
good faith is not involved, a wrongful intent not being 
an element of the conversion.—FORT V. WELLS, Ind., 
43 N. E. Rep.,155. 

50. CORPORATION — Acvount Stated — Services by 
Director.—In an action by a director of a corporation 
for compensation for services rendered by him tothe 
corporation under an implied contract, evidence is ad- 
missible on the part of defendant corporation to show 
to what extent plaintiff was interested as stockholder, 
usage of defendant as to compensation paid to direct- 
ors, and an agreement between the original incor- 
porators that no salaries should be paid to officers.— 
McCaRTHY V. MT. TECARTE LAND & WATER CO., Cal., #% 
Pac. Rep. 956. 

51. CORPORATION — Foreign Insurance Companies— 
Right to Sue.—A foreign insurance company, which 
has failed to comply with the laws so as to authorize it 
to do business in the State, cannot sue to recover 
premiums on policies issued in another State on prop- 
erty situated in the State.—COWAN Vv. LONDON ASSUR- 
ANCE CoO., Miss., 19 South. Rep. 298. 


52. CORPORATION—Liability of Third Persons Aiding 
Promoters.—Appellants entered into an agreement 
with their codefendants whereby the latter were to 
form acorporation to purchase a tract of land; the 
promoters to represent to the stockholders that they 
would be compelled to pay $23,000 for the land, whereas 
in fact the land was to be purchased for about $13,000; 
appellants to receive as a consideration a portion of 
the $10,000 profits made by the promoters: Held, that 


appellants were, equally with the promoters, liableto « 


the corporation for the money received from it by the 
fraud in excess of the $13,000.—FOUNTAIN SPRING PARE 
Co. V. ROBERTS, Wis., 66 N. W. Rep. 399. 


53. CORPORATION—Non-resident Corporation—Volun. 
tary Appearance.—A non-resident corporation which 
cannot be served, and which does not intend to become 
a party, is not to be considered as making a voluntary 
appearance so as to{justify the court in making ita 
party tothe record merely because it assumes the de 
fense of the suit for the actual defendant pursuant to 
previous contract, and conducts the same by its own 
attorneys, and in part by witnesses who are under 
salary from it at the time of testifying.—BIDWELLV. 
TOLEDO CONSOL. ST. Ry. Co., U. 8. C. C. (Ohio), 72 Fed. 
Rep. 10. 

54. CORPORATIONS—Authority of Officers.—Authority 
to an officer of a warehouse company to sign receipts 
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forcotton deposited with the company does not au- 
thorize him to issue receipts in his own favor, even 
for cotton actually deposited by him.—HANOVER Nat. 
payk OF CITY OF NEW YORK V. AMERICAN DOCK & 
qaust CO., N. Y., 43 N. E. Rep. 72. 

§5. CORPORATIONS—Debts Due Laborers—Stockhold- 
ers.—Rev. St. § 1769, providing that the stockholders of 
every corporation, other than railroad corporations, 
shall be personally liable for all debts that may be due 
and owing to laborers for services performed for such 
corporation, is not restricted in its operation to serv- 
ices performed in the State of Wisconsin.—CLOKUS V. 
HOLLISTER MIN. Co., Wis., 66 N. W. Rep. 398. 

56. CORPORATIONS—Diverse Citizenship.—A bill by 
the stockholders of a corporation, filed to impeach the 
decree of foreclosure and sale on the ground of collu- 
sion and fraud and want of jurisdiction in the court to 
make it, is an ancillary suit,and a mere continuation 
ofthe main suit, so far as the jurisdiction of the circuit 
court, as a court of the United States, is concerned.— 
(akEY Vv. Houston & T. C. Ry. Co., U. 8.8. C.,168.C. 
Rep. 537. 

57. CORPORATIONS—Insoivency—Trust Fund.—A cor- 
poration, while insolvent in fact, is a ‘going concern,” 
sothat its assets are not a trust fund for creditors in 
general; but a creditor may, by proper and diligent 
proceedings, acquire a priority thereon, where, though 
itsmill and contents have been burned, it is transact- 
ing its business in the ordinary way, so far as it can 
wder the circumstances, collecting what Is owing it, 
paying debts from time to time when demanded, 
though not paying in every instance, holding corporate 
meetings, and at those meetings considering its affairs. 
-BUCHANAN V. BARNES, Tenn., 34S. W. Rep. 425. 


8. CORPORATIONS—Summons—Service.—A return on 
aisummons in an action against a corporation, reciting 
aservice upon C, “a trustee, being the defendant 
tamed in said summons,” by delivering to C, trustee, 
aicopy of the summons, for the defendant, is fatally 
defective, for failure to show that C was a trustee of 
thedefendant corporation.—MATHIAS V. WHITE SUL. 
PHUR SPRINGS ASSN., Mont., 43 Pac. Rep. 921. 


i). CORPORATIONS—Stock Issued Without Authority. 

-Where brokers, before selling a certificate of stock 
on account of the corporation’s transfer clerk, by 
Whom it was delivered to them, inquired of the cor- 
poration, and were informed that the certificate was 
genuine, when in fact it was not, the corporation is 
liable for damages sustained by the brokers, who guar- 
mMteedthe genuineness of the certificate as required 
byarule of the stock exchange.—JARVIS V. MANHAT- 
MN BEACH Co., N. Y., 43 N. E. Rep. 68. 


#. CouNTIES—Commissioners—Court House.—There 
beingno statutory authority, the commissioners of a 
County have no power to rent the court house, owned 
bythe county, or any part of it, for private use, or in 
iy manner to bind the county to assume the relation 
iid responsibility of landlord in respect thereto.— 
STE v. Hart, Ind., 43 N. E. Rep. 7. 


6. CounTIEs—Repair of Bridges—Contracts.—Rev. St. 
1M, § 3275 (Rev. St. 1881, § 2885), requires county com- 
uissioners, when they think public convenience re- 
Wuiresa bridge to be repaired, to cause a survey and 
timate to be made, and to direct the work to be done; 
od Rey. St. 1894, § 3276, authorizes them, if the esti- 
mate exceeds the ability of the road district in which 
the bridge is located, to make an appropriation there- 
for out of the county treasury: Held, that a contract 
oy county commissioners for repairs to a bridge, ob- 
ligating the county to pay for the same, was void, 
vhere it was made without any survey or estimate 
laying been made.—DEWEESE V. HUTTON, Ind., 43 N. E. 
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@. Criminal Law.—A conviction in a case of assault 
Withintent to rape will not be reversed because the 
Msecuting attorney offered to show that defendant 
™ several occasions before the commission of the 
tense charged had committed similar acts, where 















the court refused to permit him to do s0.—PEOPLE V. 
RICKETTS, Mich., 66 N. W. Rep. 483. 

63. CRIMINAL LAW — Adulteration.—An affidavit to 
charge a violation of the Act of March 20, 1884 (Giauque’s 
Rev. St. § 8805), ‘‘to provide against the adulteration of 
food and drugs,” need not charge that an adulterated 
article of food is sold to be used as human food.—STaTE 
v. KELLY, Ohio, 43 N. E. Rep. 163. 

64. CRIMINAL LAW—Appeal.—An order denying a mo- 
tion for a new trial, made after judgment (Rev. St. § 
4719), is not a final judgment, nor an order inthe nature 
of a final judgment.—JACKSON V. STATE, Wis.,66N. W. 
Rep. 393. 

65. CRIMINAL Law—-Assault—Rape.—In a prosecution 
for assault with intent to commit rape, the intent with 
which the assault was committed is a question for the 
jury.—PEOPLE V. WEBSTER, Cal., 43 Pac. Rep. 1114. 

66. CRIMINAL LAw—Bail—Corporal Punishment De- 
fined.—Construing Gen. St. 1883, § 972, empowering the 
supreme court, or a justice thereof, to grant a superse- 
deas, and also to admit a prisoner to bail in certain 
criminal cases pending review, “provided, however, 
that in cases where corporal punishment is inflicted 
the prisoner shall in no case be bailed,’ the words 
**corporal punishment,” in the proviso, do not include 
imprisonment, but are used in the restricted sense de- 
noting punishment upon the body, such as whipping, 
the statute having been copied from that of an older 
State, and the proviso being probably of ancient origin. 
—RITCHEY V. PEOPLE, Colo., 43 Pac. Rep. 1026. 


67. CRIMINAL LAw — Bringing Stolen Property from a 
Foreign Country.—One who steals property in another 
country, and brings it into this country, is guilty of 
larceny here, on the principle that the legal possession 
of the property remains in the true owner, the taking 
having been felonious, and that every asportation isa 
fresh taking.—STATE Vv. MORRILL, Vt., 33 Atl. Rep. 1070. 


68. CRIMINAL T.AW—Dying Declarations.—An instruc- 
tion that a dying declaration “is given all the sanction 
of evidence which the law can give to evidence” is er- 
roneous, such declaration not being entitled to as 
much weight as though the declarant had stated the 
same facts on the trial, and an opportunity had been 
given to cross-examine him, and to observe his de- 
meanor.—PEOPLE V. KRAFT, N. Y., 48 N. E. Rep. 80. 

69. CRIMINAL LAW-—-Forgery — Evidence.—Where ac- 
cused becomes a witness in his own behalf, and denies 
writing a document alleged to be a forgery, he may be 
required on cross-examination to write inthe presence 
of the jury for the purpose of comparison.—BRADFORD 
Vv. PEOPLE, Colo., 43 Pac. Rep. 1013. 

70. CRIMINAL Law — Former Acqguittal.—Mill’s Ann. 
St. § 146i, providing that on the arraignment ofa pris- 
oner it shall be sufficient, without complying with any 
other form, to declare orally that he is not guilty, does 
not dispense with former acquittal being pleaded 
specially, it being necessary at common law, and be- 
ing provided by section 1467, that all crimes for crim- 
inal offenses shall be conducted according tothe course 
of the common law, except when this chapter points 
out a different mode.—GUENTHER V. PEOPLE, Colo., 43 
Pac. Rep. 999. 

71. CRIMINAL Law — Former Jeopardy.—An acquittal 
for arson under an indictment alleging the building 
burned to be that of C is a bar to a prosecution for the 
burning of the same building under an indictment al- 
leging it to be the building of E, used by C for storing 
grain therein, as an indictment for arson may allege 
the building to be the property of either the owner or 
the person in possession thereof.—STATE v. COPELAND, 
8. Car., 23S. E. Rep. 980. 

72. CRIMINAL LAW—Former Jeopardy.—When the de- 
fendant in acriminal action is convicted of the crime 
charged, and subsequently, on writ of error sned out 
by himself, procures inthis court a reversal of the 

judgment of conviction, for errors in the charge of the 
trial court tothe jury, he is not entitled to be dis- 
charged on the ground that he has once been putin 
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jeopardy.—STATE Vv. REDDINGTON, S. Dak., 66 N. W. 
Rep. 464. 

73. CRIMINAL LAW — Homicide — Self-defense.—On a 
trial for murder, evidence that deceased provoked the 
quarrel by striking defendant; that defendant, who 
thereupon picked up an iron poker to strike deceased, 
was prevented from doing so, and compelled to lay it 
down; that defendant, after deceased had started away 
(intending, in good faith, to depart), picked it up 
again, followed him, and, on his turning about with an 
open knife in his hand, when overtaken, struck the 
fatal blow with the poker,—warrants an instruction 
denying defendant the right to invoke the doctrine of 
self-defense.—STIDWELL V. STATE, Ala.,19 South. Rep. 
323. 

74. CRIMINAL LAW—Incest—Force.—A person may be 
convicted of incest though he accomplished his pur- 
pose by such force as to render him also guilty of rape. 
—SMITH V. STATE. Ala.. 19 South. Rep. 306. 


75. CRIMINAL Law—Indictment — Duplicity.—An in- 


dictment under Pub. St. ch. 202, § 26, punishing who- . 


ever, “with intent to commit larceny, confines, maims, 
injures, or puts in fear any person for the purpose of 
stealing from a building,’’ is not bad for duplicity be- 
cause the allegations as to the acts done contain all 
the elements of an assault and battery. — COMMON- 
WEALTH V. HOLMES, Mass., 43 N. E. Rep. 189. 

76. CRIMINAL LAw—Indictment.—Const. Art. 1, § 11, 
giving an accused the right to demand the nature and 
cause of the accusation against him, does not render 
unconstitutional Hill’s Ann. Laws, § 2011, abolishing 
the distinction between principal and accessory before 
the fact, and providing that both shall be indicted, 
tried, and punished as principals, and prevent an ac- 
cused who procured the commission{of a homicide, 
but who was not present at the killipg, from being 
convicted on an indictment merely charging him with 
the commission of the overt act.—STATE V. STEEVES, 
Oreg., 43 Pac. Rep. 947. 

77. CRIMINAL LAW—Malice.—“*Malice, in common ac- 
ceptation, means ill will against a person; but, in its 
legal sense, it means a wrongful act done intention- 
ally, without just cause or excuse.’”’—STATE Vv. WEEDEN, 
Mo., 348. W. Rep. 473. 

78. CRIMINAL LAwW—MNurder.—If a party brings on a 
quarrel with another, with no felonious intent or 
malice, or premeditated purpose to kill or do great 
bodily harm, and a difficulty results, in which the per- 
son with whom he brought on the quarrel assaults the 
provoking party, or, by overt act,so menaces him as 
to endanger his life or threaten him with great bodily 
harm, or so as to induce the belief of the party thus 
assailed or menaced that he was in danger of death or 
great bodily harm, and upon reasonable grounds, and 
he thereupon kills his assailing or menacing adver- 
sary, itis not murder.—STATE v. FOUTCH, Tenn., 348. 
W. Rep. 423. 

79. CRIMINAL {|LAW—Perjury.—In a prosecution for 
perjury in testifying in a criminal case before the cir- 
cuit court, it is sufficient to prove for the State, as to 
the authority of the deputy clerk administering the 
oath to defendant, that he was acting as clerk.—MAs- 
TERSON V. STATE, Ind., 43 N. E. Rep. 139. 

80. CRIMINAL Law — Trespass on Land—Burden of 
Proof.—It is incumbent on a person indicted, under 
Code, § 1120, for willful trespass on land, to show by 
way of defense that he entered under a license, ora 
bona fide ciaim of right.—STATE V. GLENN, N. Car., 23S. 
E. Rep. 1004. 

81. CRIMINAL PRACTICE — Murder — Indictment.—An 
indictment which charged the making of an assault 
upon the deceased with premeditated malice and in- 
tent to kill, and which charged the shooting, striking, 
and penetrating and the mortally wounding of the de- 
ceased, all with the deliberate andjpremeditated malice 
of the defendant, tis insufficient to sustain a convic- 
tion for murder. To be sufficient it must charge that 
the unlawful acts by which the homicide was perpe- 
trated, and the killing itself, were all done with the 











premeditated design or intention to effect the death of 
the deceased.—HOLT V. TERRITORY, Okla., 43 Pac. Rep, 
1088. 

82. CustomM—Evidence.—Proof of knowledge is re. 
quired, to give effect to a custom, unless it is so widely 
and generally known and so well established as that 
knowledge thereof may well be presumed.—Unioy 
STOCK YARDS CO. v. WESCOT®, Neb., 66 N. W. Rep. 419, 

83. DEED—Delivery—Pleading.—An allegation ing 
pleading that the grantor ‘“‘made and executed” a deed 
includes all acts essential to the completion of the 
muniment of title—the delivery of the instrument to 
the grantee, as well as the signature of the grantor,— 
BROWN V. WESTERFIELD, Neb., 66N. W. Rep. 439. 


84. DEED—Municipal Corporations.—After a convey. 
ance in fee ofastrip of land known as a certain ave. 
nue, subject only to an easement in the public for road 
purposes, the grantor has no interest therein which he 
can convey to a subsequent grantee.—SOUTHERN (aL. 
Ry. CoO. v. SOUTHERN Pac. R. Co., Cal., 43 Pac. Rep. 
1123. 

85. DEED — Reservation.—A deed in which the de. 
scription of the property is followed by a reservation 
of a portion of that described, to be used for a speci- 
fied purpose, as an alley, operates as a conveyance of 
the fee of the portion reserved, subject only to the 
easement declared.—TOWNE V. SALENTINE, Wis., 66 N. 
W. Rep. 395. 

86. DEPOSITION — Refusal to Answer Questions.— 
While the statute governing witnesses subpcnaed to 
testify in the courts authorizea the imposition of a 
penalty upon a witness who fails to appear and testify, 
and ftalso the commitment of a witness who appears, 
but refuses to answer proper questions, the latter pro- 
vision is omitted from that part of the statute relating 
to witnesses whose testimony is to be taken by depo- 
sition (Code, §§ 2801-2822), which applies alike to depo- 
sitions taken to be used in the courts of the State, and, 
under certain conditions, to those taken for use in 
those of another State; and there exists no statutory 
authority for a court to compel a witness whose dep- 
osition is being taken for use either in the courts of 
this or of another State to answer questions.—EXx 
PARTE RUCKER, Ala., 19 South. Rep. 314. 


87. DESCENT ANI DISTRIBUTION — Inheritance per 
Stirpes.—A died intestate, leaving surviving tim 
neither issue, nor father, mother, brother, or sister. 
There were surviving four children of a deceased 
brother, eight children of a deceased sister, and 
three children of a deceased daughter of such 
sister: Held, that under our statute of descent the l? 
surviving nephew and nieces took each one-twelfth 
part of the intestate’s per capita, and that the grand 
nephews and nieces took nothing.—DOUGLAS V. CaM 
ERON, Neb.,66N. W. Rep. 431. 

88. DIvoRrcE—Decree.—A decree granting a divorce 
may be opened, notwithstanding the person obtain- 
ing the divorce has inthe meantime been married.— 
MEDINA V. MEDINA, Colo., 48 Pac. Rep. 1001. 

89. EASEMENTS—Construction of Deed.—A deed pro- 
viding that the grantor, as part consideration, “agrees 
to open and use asa private alley” a specifically de- 
scribed strip of land, across other land belonging # 
him to the land conveyed, “to be used as a private 
alley” as long as the grantee requiredit, and reserving 
title to the strip in the grantor, conveys an easement 
of a private alley way.—SHANNON v. T1MmM, Colo., 8 
Pac. Rep. 1022. 

90. EJECTMENT — Rights of Holder of Invalid Tat 
Deed.—In an action for the recovery of possession be 
tween the holder of a tax deed ard the owner of the 
land, if the tax deed be adjudged invalid, the holder of 


the deed if entitled to recover, and the successfal » 


party should be adjudged to pay, the full amount of 
all taxes paid on such land, with interests and costs a8 
allowed by law up to the datejof said tax deed, includ- 
ing the cost of such deed and the recording of the 
same, with interest on such amount at the rate of # 
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per cent. per annum.—BOOGE Vv. RITCHIE, Kan., 43 
Pac. Rep. 1144. 

91. EJECTMENT—Title—Purchase at Sheriff's Sale.— 
A purchaser of land at sheriff’s sale cannot sue for pos- 
session of the land before delivery of the sheriff's deed 
thereto.—BANK OF CHARLESTON NAT. BANKING ASSN. V. 
DOWLING, S. Car., 238. E. Rep. 982. 


92. ELECTION AND VOTERS.—Sess. Laws 189], art. 190, 
§21, provides that no person shall be allowed within 
the railing of an election room except to vote, or to 
assist an elector, as thereinafter provided. Section 31 
provides that, ‘‘in case of necessity,” an interpreter 
may be employed: Held, that where, in a county elec- 
tiop, an interpreter hostile to one of the candidates 
was allowed within the railing of the polling place and 
conversed freely with foreigners, who only understood 
their own language, after they had been admitted to 
vote, although they had not applied for an interpreter, 
the vote of the entire township should be excluded, 
where its exclusion would change the result of the 
election.—MAYNARD V. STILLSON, Mich., 66 N. W. Rep. 
388. 

93. EMINENT DOMAIN—Condemnation of Mortgage 
Lien.—The right of eminent domain cannot be exer- 
cised by a railroad corporation with respect to a right 
of way, when itis already the absolute owner of the 
land included therein; and condemnation proceedings, 
had under such circumstances, are Ineffective against 
amortgage lien placed thereon by a former owner.— 
CHICAGO, K. & W. Ry. CO. V. NEED, Kan., 43 Pac. Rep. 
997. 

94. EMINENT DOMAIN — Compensation — Damages.— 
Where land has been condemned for levee purposes, 
and compensation paid, the owner is not entitled, in 
the subsequent condemnation of additional land, to 
damages for injuries to houses allowed by the levee 
commissioners to remain upon the land theretofore 
condemned by the subsequent uses to which the land 
then condemned is required to be put.—BOARD OF 
LEVEE COMMRS. V. BRINKLEY, Miss.,19 South. Rep. 296. 


%. Equiry—Setting Off Judgments.—The jurisdiction 
of courts of law to set off judgments against each 
other under the statute does not divest courts of equity 
of jurisdiction in the same cases.—WHITEHEAD V. JES- 
suP, Colo., 43 Pac. Rep. 1042. 


%. ESTOPPEL IN PaIs.—Purchasers of land at fore- 
closure sale conveyed it by warranty deed to N, who, 
by like deed, conveyed it to plaintiff. The mortgagor 
obtained a decree setting aside the decree of foreclos- 
ure, the sheriff's deed and the deed to N, for want of 
jurisdiction by the court rendering such decree, pay- 
ing into court the amount due on the mortgage, which 
sum was received by N und paid to plaintiff: Held, 
that plaintiff and N were estopped from maintaining 


, an action on the warranty in the deed to N’s grantors. 


—SMITHSON LanD CO. Vv. BRAUTIGAM, Wash., 43 Pac. 
Rep. 1096. 

%. ESTOPPEL IN Pats—Contract.—Plaintiff sold de- 
fendant two lots, and delivered to him a deed which he 
had received for one of them, witha blank for the 
name of the grantee, and a deed of the other, in which 
there was also a blank for the name of the grantee. 
Plaintiff received in exchange a bond of a corporation, 
Which defendant guaranteed. Defendant afterwards 
Soldthe lots to plaintiff's grantor, delivering to him 
the deed which plaintiff had received from such 
grantor, with the blank for the name of the grantee; 
and he and his wife executing a deed to such grantor 
for the other lot after his wife’s name had been filled 
inthe deed executed to him by plaintiff: Held, that 
defendant was estopped from claiming that there was 
nO consideration for his guaranty of such bond, 
whether the deeds received by him from plaintiff were 
Valid as legal conveyances or not.—GIBBS V. CRAIG, N. 
J.,33 Atl. Rep. 1052. 


%. EstOPpPEL—To Claim Conveyance Fraudulent.—A 
reditor of a vendor is not estopped to assert that the 
Sale was fraudulent because after the sale he madea 








contract with the purchaser to paint buildings on one 
of the tracts conveyed, and was paid therefor by the 
purchaser, he having, before the sale, had a contract 
with the vendor to do such painting; and if it should 
be assumed that he was estopped as to the property 
relative to which he contracted, he would not be 
estopped as to other and distinct pieces of property 
embraced in the same conveyance.—GEILER V. LITTLE- 
FIELD, N. Y., 483 N. E. Rep. 66. 


99. EVIDENCE—Personal Injuries—Res Gests.—In an 
action by an employee against a railroad company for 
personal injuries caused by being run over by cars, 
statements by plaintiff as to how the accident hap- 
pened, made five minutes after he was taken from 
under the cars, is inadmissible in his favor, as res geste. 
—EASTMAN V. Boston & M. R. R., Mass., 43 N. E. Rep. 
115. 


100. EXECUTION SALE—Action to Redeem.—An action 
to redeem from a sale on execution after the time for 
redemption has expired cannot be sustained where no 
facts are alleged tending to show that the proceedings 
in obtaining the judgment and making the saie were 
irregular, and there is no averment of an offer or 
attempt to redeem within the statutory period.— 
BRYANT V. STETSON & POST MILL Co., Wash., 43 Pac. 
Rep. 931. 


101. EXECUT/ON SALE—Notice.—Under a statute that 
requires public notice to be given for at least 10 days 
before an officer can sell property levied upon by virtue 
of an execution,a sale and delivery thereof upon 8 
days’ notice is unauthorized, and renders the seizure 
and all subsequent proceedings the acts of a trespasser 
from the beginning.—BOWMAN v. Knott, 8. Dak., 66 N. 
W. Rep. 457. 

102. FEDERAL COURTS.—A federal court has no juris- 
diction to punish, as a contempt, an act of disobedi- 
ence to an order which the court intended to make, 
but which in fact was never entered; or an act which 
is a violation of a mere oral stipulation made in open 
court between the attorneys of the parties. Norcan 
the court make so punishable an act not forbidden by 
any order or decree at the time it was committed, by 
afterwards entering a nunc pro tunc order forbidding 
such act.—EX PARTE BUSKIRK, U.S. C. C. of App., 72 
Fed. Rep. 14. 

103. FEDERAL OFFENSE—Improper Use of Mails— 
Scheme to Defraud.—Rev. St. § 5480, asamended by Act 
March 2, 1889, provides that if any person, having de- 
vised or intending to devise any scheme or artifice to 
defraud by correspondence through the mails, shall, 
in executing such scheme, place any letter or circular 
in the post-office, he shall be liable to prosecution: 
Held, that the fact that the communication placed in 
the mails by the promoter of a fraudulent investment 
company contained merely statements as to the future 
profits which would accrue to investors, and not mis- 
representations as to existing facts, did not affect his 
liability.—DURLAND V. UNITED STATES, U.S. S.C., 16 
8. C. Rep. 508. 

104. FRAUDS, STATUTE OF—Leases—Part Performance. 
—In case of a parol lease of land for a year, to begin at 
a future date, taking possession and monthly pay- 
ments of rent thereunder is such part performance as 
will take the contract out of the statute of frauds.—A. 
G. RHODES FURNITURE CO. V. WEEDON, Ala., 19 South. 
Rep. 318. 

105, FRAUDS, STATUTE OF — Surrender of Written 
Lease.—An executed verbal agreement to surrender a 
written lease is not within the statute of frauds.—GOLD- 
SMITH V. DARLING, Wis., 66 N. W. Rep. 397. 

106. FRAUDULENT CONVEYANCES—Evidence—Posses- 
sion.—A prima facie case of a sale in fraud of creditors 
is shown by proof that a husband, after selling prop 
erty to his wife, continued in full possession and man- 
agement thereof, as her agent.—HIGGINS Vv. SPAHR, 
Ind., 43 N. E. Rep. 11. 

107. FRAUDULENT CONVEYANCES—Partial Illegality of 
Consideration.—That a transfer by a debtor in pay- 
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ment of ajust debt was also in consideration that the 
transferee should not prosecute him for a crime does 
not render the transfer subject to attack at the in- 
stance of creditors as fraudulent.—TRADERS’ NAT. 
BANK V. STEERE, Mass., 43 N. E. Rep. 187. 

108. GARNISHMENT—By Whom Maintainable.—Under 
3 How. Ann. St. § 8058, providing that, ‘‘in all cases” 
where there remains any sum unpaid on “any” judg. 
ment or decree, garnishment may issue on aflidavit of 
the “plaintiff,” his agent, etc., the word ‘‘plaintiff” re- 
fers to the party moving in the garnishment proceed- 
ings, and therefore a defendant who has recovered 
judgment against the plaintiff may sue out a writ of 
garnishment.—ESLER V. ADSIT, Mich.,66 N. W. Rep. 
485. 

109. GARNISHMENT—Interest in Joint Debt.—The de- 
fendant’s interest in a debt owing to him and another, 
but not as partners, is subject to garnishment; and 
upon payment by the garnishee of the full amount of 
the debt into court, and the appeurance of all parties 
claiming an interest in the money, the court should 
determine the interest of the defendant, and hold it 
subject to the garnishment proceedings.—PERRY V. 
BLATCH, Kan., 43 Pac. Rep. 989. 

110. GARNISHMENT — When Lies—Judgment.—Where 
chattels were sold under an agreement that a third 
person should pay therefor, and look to the buyer for 
reimbursement, and that title should remain in the 
seller, as against such third person, until payment of 
the price, the buyer is not subject to garnishment by a 
creditor of such third person to the extent of the price, 
while it remained unpaid by such third person.—LOCcK- 
WOOD V. RAINEY, Miss., 19 South. Rep. 294. 

111. INFANT—Purchase—Necessaries.—A barber shop 
and chair, and other articles of furniture designed to 
be used in furnishing a barber shop, purchased by a 
minor having no means of support, except what he 
earned, are not necessaries, and he may, therefore 
repudiate his contract,—RYAN V. SMITH, Mass., 43 N. E’ 
Rep. 109. 


112. INJUNCTION—Complainant as a Wrongdoer.—The 
closing of a private alley will not be enjoined where it 
appears that complainant, to enable him to secure the 
injunction, destroyed the fence closing the alley, and 
after it was rebuilt by defendant, without knowledge 
that the preliminary injunction had issued, again de- 
etroyed the fence, and then served the injunction.—DE 
SALE V. MILLARD, Mich., 66 N. W. Rep. 481. 


113. INJUNCTION—Landlord and Tenant—Alteration 
of Premises.—A lessee will not be enjoined from using 
openings which he has cut in two floors of the leased 
building, where the lessor has an adequate remedy by 
action for breach of contract, and the right to termi- 
nate the lease for a violation of its terms.—BROWN V. 
NILES, Mass., 43 N. E. Rep. 90. 


114. INSURANCE — Contract — Insurable Interest. — 
Where a policy of insurance is based on the condition 
that the assured is the owner in fee-simple, but makes 
the application a part of the policy, and the insurer 
accepts arisk, though the application shows that the 
assured is not the owner in fee, the insurer cannot set 
up a want of such title to defeat an action on the policy. 
—DavVIS V. PHENIX INS. Co., Cal., 43 Pac. Rep. 1115. 


115. INSURANCE—Execution of Policy.—An agent 
holding a commission from an insurance company au- 
thorizing him to take risks generally, without placing 
any limitation thereon, either as to the kind of risks, 
or as to the territory within which they may be, isa 
general agent; and the facts that the policy provides 
that, in any matter relating to the insurance, no per- 
son shall be deemed the agent of the company unless 
authorized in writing, and that the agent’s commission 
states that he shall be subject to the rules of the com- 
pany, and to such instructions as may be given him 
from time to time, do not impose on one dealing with 
the agent a duty to ascertain his authority to issue a 
policy on a risk extrahazardous, and located in a place 
other than the town in which is situated the agent’s 








office.—GERMAN FIRE Ins. CoO. v. COLUMBIA ENCAUSTIC 
TILE Co., Ind., 48 N. E. Rep. 41. 

116. INSURANCE~—Iron Safe Clause—Warranty.—Where 
a fire policy is accepted subject to the iron safe clause, 
set out in a slip attached to it, containing the only de- 
scription of the insured property, and providing that a 
failure to comply therewith shall avoid the policy, the 
provision constitutes a warranty by the insured.— 
PALATINE Ins. CoO. V. BROWN, Tex., 348. W. Rep. 462. 


117. INSURANCE—Live Stock.—A provision ina policy 
of insurance on a horse, that “if the animal shall be- 
come sick or disabled the insured shall notify the com- 
pany within 15 hours,” is valid, and a failure to give 
the notice within the required time after the sickness 
is known to an agent of the insured in charge of the 
horse will preclude a recovery for its death.—Swaln v. 
SECURITY LIVE STOCK INS. CO., Mass., 43N.E. Rep. 105, 

118. INSURANCE—Live Stock — Premature Action.— 
Under a live stock insurance policy providing that the 
company, on receiving satisfactory proof of death of 
the animal, would pay the amount of the policy “in 60 
days after the approval of the claim by its executive 
board,” proof of death being waived, and liability be- 
ing denied by the company on other grounds, action 
may be brought at once.—WHITTEN V. NEW ENGLAND 
LIVE STOCK INS. CO., Mass., 43 N. E. Rep. 121. 

119. INSURANCE — Mortgage Clause.—A mortgage 
clause provision in a policy payable to a mortgagee as 
interest may appear—that the policy, asto the interest 
of the mortgagee, shall not be invalidated by any act 
or neglect of the mortgagor—does not prevent the 
policy from being invalidated as to the mortgagee on 
account of misrepresentation by the mortgagor in the 
application for the insurance; he having, in such mat- 
ter, acted as the agent of the mortgagee.—AMERICAN 
CENT. Ins. CO. V. COWAN, Tex., 348. W. Rep. 460. 

120. INTOXICATING LIQUORS—Saloons—Evidence.—An 
affidavit which states that defendant allowed a person 
under the age of 21 ‘‘to loiter and be” in and abouta 
room where intoxicating liquors were sold as a bever- 
age, charges an offense under Acts 1895, p. 250, § 5, 
which prohibits a person engaged in the sale of intoxi- 
cating liquors from allowing any person under the age 
of 21 years ‘‘to loiter’? in the saloon or place of busi- 
ness.—ARMSTRONG V. STATE, Ind., 43 N. E. Rep. 143. 

121. JUDGMENT—Collateral Attack—Presumption.—In 
a collateral attack on ajudgment on the ground that 
defendant was a non-resident of the State, where it ap- 
pears that the court might have had jurisdiction over 
him as a transient person within the limits of the 
State, every presumption will be indulged in favor of 
the validity of the judgment.—HAMBEL Vv. DavIs, Tex., 
34S. W. Rep. 439. 

122. JUDGMENT—Res Judicata.—A judgment in an ac- 


tion wherein the board of commissioners of a county — 


are plaintiffs is not abar to another action based on 
the same facts, but brought by a taxpayer as plaintiff. 
—PRICE V. GWIN, Ind., 43 N. E. Rep. 5. 

123, LANDLORD AND TENANT—Tenancy—Termination. 
—A landlord will be held not to have waived defects in 
a notice given by defendant, his tenant, or to have re- 
leased him, though he knew the notice was intended 
to terminate the tenancy, where he continued to make 
out bills against defendant monthly for rent, and pre- 
sent them, as usual, at the rented store, and gave 
credit to defendant for payments, and claimed that de- 
fendant was still the tenant, though he received pay- 
ments from defendant’s vendee.—WHICHER V. COT- 
TRELL, Mass., 43 N. E. Rep. 114. 

124, LIFE INSURANCE—Gift.—A policy of life insurance 
payable to ‘‘the legal representatives of the assured” 
may be made the subject of a gift, in the same manner 
as a bond or other moneyed obligation, with the same 
results.—TRAVELERS’ INS. CO. OF HARTFORD, CONN. V- 
GRANT, N. J., 33 Atl. Rep. 1060. 

125. LIFE INSURANCE—Security for Outlawed Debts.— 
Though certain notes, to secure which an insurance 
policy was taken out on the maker’s life, were out- 
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lawed at the time of the insured’s death, they are 
within a clause in said policy providing that the pro- 
ceeds thereof were to be applied to the payment of the 
payee’s ‘“‘then subsisting pecuniary demands.”— 
TOWNSEND V. TYNDALE, Mass., 43 N. E. Rep. 107. 

126. LIMITATIONS—Concealment of Cause of Action.—? 
Where moneys of complainant’s intestate were fraud- 
ulently obtained by defendant by means of an apparent 
indorsement of a certificate of deposit by intestate, a 
few days before her death, and when she was incapable, 
ou account of old age and physical and mental in- 
firmity, of transacting business, and the possession 
thereof was fraudulently concealed by defendant, and 
not discovered by complainant until a short time be- 
fore he brought suit for the recovery thereof, as be. 
longing to his intestate’s estate, the cause of action 
was not barred by limitations.—STEBBINS V. PATTER- 
s0N, Mich., 66 N. W. Rep. 484. 


127. MANDAMUS—Jurisdiction.—In mindamus against 
acity treasurer to compel him to pay money on hand 
in a special fund to the holder of city warrants against 
such fund, where defendant’s term of office expires 
pending the proceeding, judgment cannot be rendered 
against him.—FOx v. TRINIDAD WATER WORKS CO., 
Oolo., 43 Pac. Rep. 1051. 


128. MASTER AND SERVANT—Death of Servant.—An 
employer was not liable for the death of an employee 
by his falling after baving been caught and raised by a 
rope, part of a hoisting apparatus, which commenced 
to tighten up just as he was stepping over it, where the 
employee was fully acquainted with the apparatus, 
and it was working as usual on the day of the accident, 
and the servant had been forbidden, and his duties did 
not require him, to cross the rope.—O’BRIEN vy. STa- 
PLES COAL CO., Mass., 43 N. E. Rep. 181. 


129. MASTER AND SERVANT—Injury to Employee—Neg- 
ligence.—When the master intrusts to the superin- 
tendent in charge of an excavation the matter of noti- 
tying the employees of any latent danger, the foreman 
in charge of the gangs engaged in the work of excava- 
tion are not vice-principals in the absence of said 
superintendent, so as to render the employer liable for 
their failure to notify the employee of such danger.— 
DURST V. CARNEGIE STEEL CO., Penn., 33 Atl. Rep. 1102. 


130. MASTER AND SERVANT—Injury to Employee— 
Negligence of Foreman.—Where there was evidence 
that plaintiff was directed by bis foreman to assist in 
moving certain machinery, and that such foreman 
assisted personally in the moving, the question 
whether the latter was a fellow-servant or superin- 
tendent was for the jury.—GELONECK Vv. DEAN STEAM 
Pump Co., Mass., 43 N. E. Rep. $5. 

131. MASTER AND SERVANT—Negligence.—Where, in 
an action by a servant for personal injuries alleged to 
bedueto the negligent manner in which defendant 
loaded timber on a carriage, and also for its failure to 
keep its “ways” (St. 1887, ch. 270, § 1) in repair, there is 
evidence to show negligence in loading the timber, re- 
fusal of a request for an instruction to find for defend- 
ant on the whole evidence does not bring up for review 
the question whether the road over which the timber 
was being transported was a part of defendant’s ways. 
—GAGNON V. SEACONNET MILLS, Mass., 43 N. E. Rep. 82. 

182, MASTER AND SERVANT—Term of Employment— 
Discharge.—Under Civ. Code, § 2010, providing that “a 
servant is presumed to have been hired for such length 
of time as the parties adopt for the estimation of 
Wages, a hiring at a yearly rate is presumed to be for 
one year,” an employment at a stated yearly salary, 
Without other agreement as to the time, constitutes a 
Contract for one year, and this will not be changed by 
the fact of the monthly payment of salary, nor by the 
custon of the employer, a railroad company, or of all 
railroad companies, to employ only by the month.— 
ROSENBERGER V. PACIFIC Coast RY. Co., Cal., 43 Pac. 
Rep. 963. 

133. MECHANIC’s LIEN — Jurisdiction.—Under Laws 


be enforced “by a civil action in a court of record in 

the city or county where the property is situated, 
which would have jurisdiction to render a judgment in 
an action founded upon a contract, for a sum equal to 
the amount of the lien,” acounty court has jurisdic- 
tion to foreclose such lien on property within the 
county, though defendant resides elsewhere.—RAVEN 
v. SMITH, N. Y., 43 N. E. Rep. 63. 

134. MECHANICS’ LIENSs—Contract—Abandonment.— 
Under Pub. St. ch. 191, § 1, giving a lien to a person 
performing labor or furnishing materials for a build- 
ing under an agreement with the owner or by his con- 
sent, or by the consent of any person acting for such 
owner, where persons furnish labor and materials with 
the knowledge of such owner, under an agreement with 
the contractor, they are not barred of a lien by a pro- 
vision in the contract that the contractor sball not let 
any interest in it without the written consent of the 
architect, though such architect did not give written 
consent to the contract between the claimants and the 
contractor.—WAHLSTROM Vv. TRULSON, Mass., 43 N. E. 
Rep. 183. 

135. MECHANICS’ LIENS—Enforcement—Limitation. — 
Gen. St. § 2151, providing that no mechanic’s lien shall 
hold the property longer than six months, unless an 
action be commenced within that time to enforce the 
same, and section 2152, providing that persons claim- 
ing liens on the property may be brought in at any 
time before trial, merely fix the time within which the 
action must be brought as against the owner of the 
land, and donot require, as against third persons 
claiming liens on the property, that the action to fore- 
close the lien be brought within the six months.—San 
JUAN HARDWARE CO. V. CARROTHERS, Colo., 43 Pac. 
Rep. 1053. 

136. MECHANICS’ LIENS — Foreclosure of Mortgage.— 
When the mortgagor, after foreclosvre, remains in 
possession, under agreement with the purchaser, and 
contracts forthe construction of a building thereon, 
one furnishing material for the contractor cannot ac- 
quire a mechanic’s lien therefor, against the pur- 
chaser, after the mortgagor has in good faith paid the 
contractor, as provided by the building contract, for 
the work done.—ROBBINS V. ARENDT, N. Y., 43 N. E. 
Rep. 165. 

137, MINING PARTNERSHIP.—To constitute a mining 
partnership, under the provisions of Civil Code 1895, §§ 
3350-3359, two or more persons must not only own or 
acquire a mining claim for the purpose of working it, 
but must actually engage in workingthe same; and 
the fact that one part owner of a claim is charged by 
another with wrongfully extracting ore from a portion 
of a vein, the apex of which is alleged to be within the 
claim, does not create the relationship of mining part- 
ners between the parties.—ANACONDA COPPER-MIN. 
Co. Vv. BuTTE & B. MIN. CO., Mont., 43 Pac. Rep. 24. 


138. MONOPOLY — Action for Accounting.—One who 
acquired certificates of trust in an illegal monopoly 
cannot maintain an action against the trustees thereof, 
for an accounting, where said trustees did not seek to 
derive any advantage from the illegal agreement, but, 
in compliance with the wish of the other holders of 
the trust certificates, the trust was reorganized in the 
form of a legal corporation, to which said trustees 
transferred the property in their hands.—UNCKLEs v. 
COLGATE, N. Y., 43 N. E. Rep. 59. 

139. MORTGAGE—Construction.—A note and the mort- 
gage securing the same should be construed as parts 
of one transaction, and the conditions of the mortgage, 
when not in conflict with the terms ofthe note, as to 
the effect of a default in the payment of interest when 
due, govern the rights of the parties respecting that 
matter.—KaNsAS LOAN & TRUST CO. V. GILL, Kan., 43 
Pac. Rep. 991. 

140. MORTGAGE FORECLOSURE — Defective Notice.— 
Mere inaccuracies in a notice of a mortgage foreclosure 
under a power of sale, not calculated to be mislead- 
ing, are insufficient to invalidate a title acquired there- 





1885, ch. 342, § 7, providing that a mechanic’s lien may 
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to the mind allthat the statute requires to be pub- 
lished.—Iowa Inv. CO. v. SHEPARD, S. Dak., 66 N. W. 
Rep. 457. 

141. MORTGAGE — Husband and Wife—Effect of Sig- 
nature by Husband.—The signing by the husband of 
the mortgage by his wife on her separate land bars his 
right to claim an estateby the curtesy as against the 
mortgagee and his assigns.—HAYDEN V. PEIRCE, Mass., 
43 N. E. Rep. 119. 

142. MORTGAGE OF WIFE’S SEPARATE ESTATE.—Where 
a wife gives a mortgaze on her land to secure the note 
of her husband and others, and, on foreclosure of the 
mortgage, one of the parties buys the land, his pur- 
chase inures to the benefit of the wife.—MCCOLLUM Vv. 
BOUGHTON, Mo., 34 8S. W. Rep. 480. 


143. MORTGAGE — Personal Liability of Mortgagor.— 
There may be a mortgage without personal liability 
on the part of the mortgagor, as the mortgagee may 
agree to look to the land for payment, and may re- 
main liable to account to the mortgagor for any sur- 
plus which he receives above his debt, and the estate 
conveyed may continue subject to redemption, though 
the mortgagor is under no personal liability to the 
mortgagee.—COOK V. JOHNSON, Mass., 48 N. E. Rep. 
96. 


144. MORTGAGES — Foreclosure Sale—Growing Crops. 
—Growing crops pass with the soil to a purchaser ata 
mortgage sale, where there is no reservation or 
waiver ofthe right to thecrops at such sale.—SHOCKEY 
Vv. JOHNTZ, Kan., 43 Pac. Rep. 993. 

145. MORTGAGES — Forgeries — Recording.—W here a 
mortgagee, after assigning his mortgage and secured 
notes, forges alike mortgage and notes,and assigns 
them, one taking them in good faith acquires no rights 
as against the assignee of the genuine instruments, 
though the assignment of the genuine mortgage was 
not recorded till after the assignment ofthe forged 
instruments.—LEE V. KELLOGG, Mich., 66N. W. Rep. 
380. 

146. MORTGAGES — Growing Crops of Tenant—Estop- 
pel.—Where one became tenant ofa defaulting mort- 
gagor without consent of the mortgagee, and the mort- 
gagee, without notice that the tenant had paid part of 
the rent, agreed with the mortgagor to waive foreclos- 
ure if he paid up back taxes and turned over the rent, 
and, on his offer being rejected, foreclosed, the mort- 
gagee was not estopped from claiming title under his 
deed as purchaser at the foreclosure sale to crops 
raised by the tenant, and growing on the land when 
the deed was delivered.—REED V. SWAN, Mo., 34S. W. 
Rep. 483. 


147. MORTGAGES—Quitclaim as Release.—A quitclaim 
deed to a mortgagor, by the mortgagee, of the prem- 
ises covered by the mortgage, cannot be urged as a re- 
lease thereof, because dated later than the mortgage, 
where it appears that they were both delivered on the 
same date, as part of one transaction.—KELLY V. E. F. 
HALLACK LUMBER & MANUFACTURING CO., Colo., 43 
Pac. Rep. 1003. 

148. MUNICIPAL CORPORATIONS — Change of Street 
Grade.—When the grade ofa street is changed, and 
abutting property damaged by the change, together 
with allthe other property on the street, increases in 
value from other reasons than the change of grade, 
until it becomes worth as much after the change as be- 
fore, that fact does not prevent the owner from recov- 
ering damages.—COLE V. CITY OF ST. LOUIS, Mo., 348. 
W. Rep. 469. 

149. MUNICIPAL CORPORATIONS — Contracts of Officers 
—Power.—City authorities having charge of the sale of 
buildings cannot bind the city by a guaranty giving a 
permit of removal on conditions different from those 
prescribed by the city ordinances and the regulations 
of the board of aldermen.—OUSsGOOD V. CITY OF BOSTON, 
Mass., 43 N. E. Rep. 108. 

150. MUNICIPAL CORPORATIONS — Liability on War- 
rant.—A city warrant, issued in payment for a side- 
walk built by the city in front of a lotof a private 











owner, creates an absolute liability against the city, 
which is payable without regard to the making or co}. 
lecting of an assessment against the lot improved,— 
KING V. CITY OF FRANKFORT, Kan., 43 Pac. Rep. 983, 

151. MUNICIPAL CORPORATIONS—Misnomer in Plead. 
ings.—While a municipal corporation should always 
be sued in its propername, where itis notso sued, 
but is sued by an incorrect name, andthe defendant 
answers, and goes to trial without objection, and judg. 
ment is rendered, without objection, against the mu- 
nicipal corporation in its proper name, there is no er. 
ror.—CITY OF KINGFISHER V. PRATT, Okla., 43 Pac. Rep, 
1068. 

152. MUNICIPAL CORPORATION—Ordinance—Licensing 
Vehicles.—An ordinance licensing vehicles driven on 
the streets of a city, the revenue therefrom to be used 
in repairing the streets, is a lawful exercise of police 
power, though it exacts the same fee from non-regi- 
dent owners of vehicles as from those residing within 
the city limits.—TOMLINSON V. CITY OF INDIANAPOLIS, 
Ind., 43 N. E. Rep. 9. ’ 


153. MUNICIPAL CORPORATIONS — Public Improve. 
ments.—A city, by merely authorizing a contractor to 
raise the grade ofa street, is not liable for the act of 
the contrattor in placing earth on the land of an abut- 
ting property owner in making the slope of the fill, in 
the absence of negligence on the part of the city in the 
plan of the improvement.—CITY OF BLOOMINGTON ¥. 
WILSON, Ind., 43 N. E. Rep. 37. 

154. MUNICIPAL CORPORATIONS—Treasury Warrants— 
Payment.—One who deals with a municipal corpora- 
tion deals with it with reference to the laws regulat- 
ing the mannerin which such corporation shall pay 
its obligations; and when such person takes a warrant 
on the,city treasury, he is bound to know the law an- 
thorizing such city to bond said warrant, and that pay- 
ment of his warrant may be postponed thereby.—DIG6s 
Vv. LOBITZ, Okla., 43 Pac. Rep. 1069. 


155. NATIONAL BANK — Distribution of Assets.—The 
provision of the New York banking law that debts due 
savings banks by an insolvent bank shall be preferred 
is repugnant to Rev. St. §§ 5236, 5242, requiring the as- 
sets of an insolvent national bank to be distributed 
ratably among the creditors, and is therefore inap- 
plicable in the case of a national bank.—DaAvIs V. 
ELMIRA SAV. BANK, U.S. 8S. C.,168. C. Rep. 502. 


156. NEGLIGENCE — Damages from Escaping Gas— 
Evidence.—In an action against a gas company for 
damages caused by an explosion of gas escaping from 
a main broken by reason of the soi! settling from ul- 
derneath the main, evidence of the existence in the 
street of holes and depressions is admissible to show 
that the company knew, or should have known, that 
the street was likely to settle and cause the main to 
break.—LEWIS V. BOSTON GASLIGHT CO., Mass., 43 N. 
E.‘Rep. 178. 

157. NEGLIGENCE—Dangerous Premises—Liability of 
Landlord to Third Person.—One who leased a building 
for four nights to one whose understood purpose was 
to give public exhibitions, with the provision that the 
lessor should take charge of the box office each night 
until the nightly rental was paid, was liable for in- 
juries, to one about to become a spectator, who was 
waiting, on a raised platform in front of the building, 
for the doors to open, which resulted from the fall of 
the platform because of defects therein.—OXFORD v. 
LEATHE, Mass., 43 N. E. Rep. 93. 

158. NEGLIGENCE — Opinion Evidence.—A question 
asking a witness, in an action based on the contention 
that defendant was negligent in operating an electri¢ 
car with but one person in charge, to state from his 
experience what the general custom was among elec- 
tric roads, as tothe number of men found necessary 
to manage a car under similar circumstances, does 
not call for the opinion of witness as an expert, but 
practically for the opinion of others as inferred from 
their conduct.—REDFIELD V. OAKLAND CONSOL. ST. BY. 
Co., Cal., 48 Pac. Rep. 1117. 







159. 
tion. 
boy! 
on de 
took 
plain 
catcl 
tion 
ploy: 
100. 

160. 
Evide 
the n: 
ond, i 
evide 
CoRBI 


161. 
—-Wh 
signet 
admis 
such ¢ 
capac 
signec 
tion o: 
gation 
Kan., 


162. 
—The 
transf 
signat 
Within 
liabilit 
Mich., 

163. } 
out Re 
cashie! 
ers of t 
the nar 
full ki 
given: 
withou 
bank f: 
inal pa 
TON, Ke 

164. ) 
An ind« 
Boston, 
trust co 
bank, i 
tablishe 
panies 

Rep. 18( 

165, N 
Where ¢ 
blank, a 
the mak 
maker j; 
~BRem 

166, NE 
trial for 
granted 
evidence 
fails to a 
have Lee 
LEop v. 
Rep. 326. 

167. No 
—Under | 
failure t¢ 
of the pa 
due, the 








1ts— 
ora- 
alat- 
pay 
rant 
y au- 
pay- 
IGGs 


-The 
; due 
rred 
e as 
uted 
inap- 
s Vv. 


7as— 
y for 
from 
2 uD- 
1 the 
show 
, that 
in to 
43N. 


ity of 
lding 
e was 
at the 
night 
or in- 
» was 
lding, 
tall of 
RD V. 


pstion 
yntion 
ectri¢ 
m his 
z elec 
2gSary 








VoL. 42 


CENTRAL LAW JOURNAL. 385 

















159. NEGLIGENCE—Scope of Employment.—In an ac- 
tion for personal injuries, it appeared that plaintiff, a 
boy nine years old, was invited by the teamster to ride 
on defendant’s dump cart; that, by request, plaintiff 
took the reins; thatthe teamster went to sleep, and 
plaintiff, having dropped one of the reins, in trying to 
catch it, fell off, and was hurt: Held, that the invita- 
tion was not within the scope of the teamster’s em- 
ployment.— DRISCOLL V. SCANLON, Mass., 43 N. E. Rep. 
100. 

160. NEGOTIABLE INSTRUMENT—Indorsement — Parol 
Evidence.—The words ‘‘ without recourse,” following 
the name of the first, and preceding the name of a sec- 
ond, indorser of a bill or note, may be shown by parol 
evidence to apply to the former instead of the latter.— 
CORBETT V. FETZER, Neb., 66 N. W. Rep. 417. 


161. NEGOTIABLE INSTRUMENT—Note—Parol Evidence. 
—Where a note is executed by a corporation, and is 
signed by the board of trustees, extrinsic evidence is 
admissible between the original parties to show that 
such trustees executed the instrument in their official 
capacity as officers of the corporation, and that they 
signed for the corporation, and that it was the inten- 
tion of all the parties to the note to make it the obli- 
gation of such corporation.—SHAFFER V. HOENSCHILD, 
Kan., 48 Pac. Rep. 979. 

162. NEGOTIABLE INSTRUMENTS—Indorser—Transfer. 
—The writing onthe back of a note by the payee, when 
transferring the same, of an assignment, above his 
signature, in the following form “I hereby assign the 
within note to 
liability thereon as indorser. — MARKEY V. COREY, 
Mich., 66 N. W. Rep. 493. 


168. NEGOTIABLE INSTRUMENTS—Indorsement With- 
out Recourse.—L and G were the president and the 
cashier, respectively, of plaintiff bank, and part own- 
ers of the negotiable note sued on, which was taken in 
the name of S by the procurement of L and G, who had 
full knowledge of the transaction in which it was 
given: Held, that the indorsement of the note by S 
without recourse did not operate to transfer it to the 
bank free from defenses existing as between the orig- 
inal parties to it.—HARDY V. FIRST NAT. BANK OF NEW- 
TON, Kan., 43 Pac. Rep. 1125. 

164. NEGOTIABLE INSTRUMENTS—Payable at Bank.— 
An indorser on a note made “payable at any bank in 
Boston,” is not held by its presentment to a loan and 
trust company, which is neither a national nor State 
bank, in the absence of evidence showing a well-es- 
tablished custom to present such notes to trust com- 
panies for payment.—NASH V. BROWN, Mass., 43 N. E. 





Rep. 180. 


165. NEGOTIABLE INSTRUMENTS—Signed in Blank.— 
Where one without authority fills out a note signed in 
blank, and delivers it to the payee, in an action against 
the maker ratification of the unauthorized acts by the 
maker is a complete defense to a plea of non est factum. 
~BREMNER V. FIELDS, Tex., 34S. W. Rep. 447. . 

166, NEW TRIAL—Newly-discovered Evidence.—A new 
trial for newly-discovered evidence should not be 
granted on an affidavit which fails to allege that the 
evidence is not merely cumulative. Nor on one which 
fails to allege that the evidence could not by diligence 
have Leen discovered by affiant in time for trial.—Mc- 
LEOD V. SHELBY MANUF’G & IMP. Co., Ala., 19 South. 
Rep. 326. 

167. NON-NEGOTIABLE NOTE—Election to Declare Due. 
~Under a provision in a non-negotiable note that any 
failure to pay interest when due shall, at the election 
of the payee, make the principal and interest at once 
due, the election may be exercised by an assignee 
thereof._SEASTRUNK V. PIONEER SAVINGS & LOAN CO., 
Tex., 348. W. Rep. 466. 

168. OFFICE AND OFFICERS—Election.—Term of Of- 
fice.—The time of the election of a public officer is the 
dayon which the votes are cast, and not on the day 
which the result is officially ascertained and an- 
Nounced.—PEOPLE V. FOLEY, N. Y., 43 N. E. Rep. 171. 


,’ does not exclude or affect his, 





169. OFFICER—Clerks of Probate Courts—Acknowledg- 
ments.—Under Code. § 7945, cl. 6, authorizing probate 
judges to employ clerks at their own expense, for 
whose official acts they shall be responsible, and with 
certain enumerated powers, such clerk must act in all 
matters in the name of the judge; and a certificate of 
the acknowledgment of a mortgage before one as 
‘“‘clerk probate court” does not render the instrument 
admissible in evidence.—PIONEER SAVINGS & LOAN CO. 
v. BARCLAY, Ala., 19 South. Rep. 308. 

170. OFFICER— Funds—Deposit in Bank.—A county 
trustee, who isa custodian of public funds, is not an 
insurer of such funds against loss, but his obligation 
is to discharge his trust with diligence and good faith; 
and for a failure to do so, resulting in loss, he and his 
sureties are liable. Itis neither negligence nor want 
of proper business prudence and caution for a public 
officer to deposit funds in his custody in a bank of un- 
doubted standing and reputation. — STATE Vv. COPE- 
LAND, Tenn., 34S. W. Rep. 427. 

171. PARTNERSHIP — Ostensible Partner. — Where a 
person is ostensibly, but not actually, a member of a 
partnership, a creditor of the ostensible firm may 
maintain a personal action against the ostensible part- 
ner for the satisfaction of the claim.—BROADWAY NatT. 
BANK V. WOOD, Mass.,43 N. E. Rep. 100. 

172. PLEDGE — Collateral Security.—The fact that a 
debtor authorizes his creditor, in case of his death, to 
take certain life insurance policies from among his 
private papers, and hold the same as collateral, where 
such policies are neither actually delivered nor au- 
thorized to be taken in his life-time, does not consti- 
tute a pledge of the policies as collateral, entitling the 
creditor to their possession after the death of the 
debtor.—HEILBRON V, GUARANTEE LOAN & TRUST Co., 
Wash., 43 Pac. Rep. 932. 

173. PRINCIPAL AND AGENT—Authority of Agent.—A 
non-resident agent, authorized by his principal and 
charged with the exclusive management of a real 
estate loan business in this State, including the exam- 
ination of titles and foreclosure of mortgages, has im- 
plied authority to direct a local subagent, through 
whom all the business has been transacted, to retain 
a lawyer, whenever the interests of his principal de- 
mand professional attention.—DAVIS Vv. MATTHEWS, S. 
Dak., 66N. W. Rep. 456. 

174. PRINCIPAL AND SURETY.—A corporation princi- 
pal,to whom an agent has given bond, owes to his 
sureties the duty of good faith in informing them of 
facts coming to its knowledge which may affect their 
future liability; and while mere negligence of the 
agent in accounting will not charge it with such duty of 
giving notice, if it continues him in his position after 
knowledge of his embezzlement, or of other acts for 
which the sureties would be liable, without informing 
them of the facts, it cannot hold them for losses re- 
sulting to it from his subsequent misconduct.—/£TNa 
Ins. Co. Vv. FOWLER, Mich., 66 N. W. Rep. 470. 

175. PRINCIPAL AND SURETY—Action on Appeal Bond. 
—The issuing of an execution is not a condition prece- 
dent to the right of a judgment creditor to maintain an 
action against the surety on an appeal undertaking 
given to enable the judgment debtor to appeal.—JOHN- 
SON V. REED, Neb., 66 N. W. Rep. 405. 

176. PRINCIPAL AND SURETY—Right to Securities.—A 
surety is entitled to the benefit of all securities which 
the creditor holds against the principal, as indemnity 
against loss by reason of his suretyship. The surety’s 
right in this respect may be modified or controlled by 
contract between him and his principal, but does not 
require any contract for its support. Itisa right which 
results from the relation of surety and principal, in- 
dependent of contract, and is founded on the principle 
of natural justice, of placing the charge where, in 
equity, in belongs.—KIDD v. HURLEY, N. J., 33 Atl. 
Rep. 1057. 

177. PUBLIC LAaND—Mortgages—Homestead.—Rev. St. 
U.S. § 2296, providing that no lands acquired under 
the homestead act ‘‘shallin any event become liable to 
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the satisfaction of any debt contracted }prior to the is- 
suing of a patent therefore,” does not prohibit a vol- 
untary incumbrance by mortgage.—ORR Vv. ULYATT, 
Nev., 43 Pac. Rep. 916. 

178. PUBLIC LanD—State Lands—‘‘Suitable for Culti- 
vation.’’—The fact that land does not produce “ordi- 
nary agricultural crops in average quantities’ does 
not render it unsuitable for cultivation, within Const. 
art. 17, § 3,impliedly allowing lands of such character 
to be granted to persons not actual settlers, but ex- 
pressly providing that State lands “suitable for culti- 
vation,” can be granted only to actua] settlers.—AL- 
BERT V. HOBLER, Ual., 43 Pac. Rep. 1104. 

179. PUBLIC LaNDsS—Contest Between Settlers—Juris- 
diction.—Since Rev. St. § 2278, gives the land depart- 
ment exclusive jurisdiction of contests involving rights 
of pre-emption arising between settlers, if the secre- 
tary of the interior, on the passage of a special act of 
congress confirming the entry of one of the parties to 
such a contest, suspends the contest proceedings, and 
a patent issues, the other party to the contest cannot, 
by mandamus, compel the secretary to proceed with 
the contest on the ground that the special act was un- 
constitutional and void.—IN RE EMBLEN, U.S. S. C., 16 
§. C. Rep. 187. 

186. QUIETING TITLE—Removal of Cloud—Execution 
Sale.—Im an action to cancel as a cloud on title a 
sheriff's deed made November 18, 1892, to land in M 
county, sold under execution issued July 1, 1892,ona 
judgment rendered in K county against J, June 12, 1889, 
it appeared that the levy was made July 18, 1892. The 
petition, after showing the source of the title and de- 
scribing the land, alleged that plaintiff, ‘‘on the 
day of , 1892, in good faith and for full value,” pur- 
chased such land of J, who executed and delivereda 
deed to plaintiff on the same day, and plaintiff paid J 
the purchase money, and immediately placed such 
deed on record in the recorder’s office in M county, and 
took possession, and ever since has been, and is now, 
the owner in fee in possession: Held, that the petition 
failed to state facts showing that plaintiff was an inno- 
cent purchaser.—YOUNG V. SCHOFIELD, Mo., 348. W. 
Rep. 497. 

181. RAILROAD COMPANIES — Constitutional Law — 
Stock Killing Act.—Laws 1891, p. 281, amendatory of 
Laws 1885, p. 304, an act imposing liability on railroad 
companies for the killing of live stock, does not change 
the act amended in principle, and as it does not re- 
quire the fencing of railways, there is no basis for the 
penalty fixed therein, and the mode prescribed, of en- 
forcing liability asa matter of indemnity, is in viola- 
tion of constitutional rights.—SWEETLAND V. ATCHI- 
son, T. & 8S, F. R. Co., Colo., 43 Pac. Rep. 1006. 


182. RAILROAD CoOMPANIES—Discrimination Against 
Express Companies.—St. 1894,ch. 469, § 1, requiring a 
railroad company to give to ‘‘all persons and com- 
panies now engaged in only a local express business” 
terms, facilities and accommodations for transporta- 
tion of merchandise reasonable and equal to those 
furnished other companies doing business over the 
railroad, having regard tothe amount and character 
of the service, inures to the benefit of one engaged in 
the local express business, who, at the time the act 
was passed, was having his packages carried on the 
freight trains of a railroad, as wellas to one who was 
using the passenger trains of the railroad for such pur- 
pose.—KIDDER v. FITCHBURG R. CO., Mass., 43 N. E. 
Rep. 115. 

183. RAILROAD COMPANIES—Killing Stock.—When, in 
an action for damages against a railway company,a 
material fact to be determined is whether the railway 
company was guilty of negligence in failing to con- 
struct a cattle guard across its track where it inter- 
sects a public highway, it is error for the court to per- 
mit witnesses to testify that in their opinion a cattle 
guard could not be constructed and maintained at 
such place without endangering the lives and limbs of 
the railway employees.—CuHicaGo, R. 1. & P. Ry. Co. 
v. CLONCH, Kan., 43 Pac. Rep. 1140. 





184. RAILROAD COMPANIES—Negligence—Employee.— 
A rule of defendant railroad company having been 
read in evidence, instructing its employees “not to go 
between the cars to make couplings unless they are 
moving at a slow and safe speed,” and a witness hav. 
ing testified that there may be a safe rate of speed for 
such purpose, it was not assuming a fact which had 
not been proven to ask another witness ‘‘what wasa 
safe and slow rate of speed to do coupling and uncoup. 
ling.” —HOLLENBECK V. MISSOURI Pac. Ry. CO., Mo., 
348. W. Rep. 494. 


185. RAILROAD COMPANIES — Negligence of Street 
Railway Company.—Inasmuch as negligence in operat 
ing a street car at an excessive rate of speed depends 
upon the facts connected with the accident which is 
claimed to have been occasioned thereby, and the 
place where it occurred, it was not error to submit to 
the jury the issue as to whether the car that caused 
the injuries to plaintiff was moving at rapid speed, 
where the evidence disclosed that the rate thereof was 
from three and one-half to five miles an hour.—Vay 
NATTA V. PEOPLE’S STREET RAILWAY, ELECTRIC LIGBT 
& POWER Co., Mo., 34S. W. Rep. 505. 


186. RAILROAD COMPANIES—Street Railways—Abut- 
ting Property Owners.—Abutting property owners may 
require that a street railway be built in the centerof 
the street, if possible, as required by the ordinance 
granting the company permission to lay its tracks 
upon the street.—KENNEDY V. DETROIT Ry., Mich., 66 
N. W. Rep. 495. 


. 187. REAL ESTATE AGENT—Commissions—Occupation 
Tax.—Sayles’ Civ. St. art. 4665, imposing an occupa- 
tion tax on real estate agents, and article 4668c, provid- 
ing that no person shall pursue his occupation unless 
he has a receipt for his occupation tax, does not pre- 
vent one who has not paid his tax from enforcinga 
claim for commissions for a sale.—AMATO V. DREYFUS, 
Tex., 34S. W. Rep. 450. 


188. RECORD OF MORTGAGE.—When a mortgagee de- 
posits his mortgage, duly signed and acknowledged, 
with the register of deeds of the proper county, and 
the same is filed for record, a subsequent purchaser is 
presumed to have notice of the contents thereof, not- 
withstanding, by the mistake of the register, the 
amount of the mortgage is incorrectly stated upon the 
record.—ZEAR V. BOSTON SAFE DEPOSIT & TRUST OO., 
Kan., 43 Pac. Rep. 977. 

189. Res JuDICATA.—Where vendees of land, claiming 
the right to rescind for fraud, tender a deed of convey- 
ance, and demand the repayment of the part of the 
purchase money paid, and the vendors deny the right _ 
to rescind, and then foreclose a mortgage given them 
by the vendees for the balance of the price, the judg- 
ment in the proceeding on the mortgage is not a bar to 
a bill subsequently filed by the vendees to rescind the 
contract and to obtain the return of the purchase 
money.—SCHWAN V. KELLY, Penn., 33 Atl. Rep. 1107. 

190. RES JupIcaTa.—Order of the circuit court of the 
United States for the district of Nebraska, denying & 
deficiency judgment in a foreclosure proceeding upon 
the cause of action herein alleged, held to involve the 
merits of the cause, and not the question of jurisdic 
tion only.—TZSCHUCK Vv. MEAD, Neb., 66 N. W. Rep. 
428. 

191. RES JUDICATA—Void Condemnation Proceedings. 
—An owner of real property who, with knowledge of 
proceedings to condemn it for railroad purposes, and 
of the compensation awarded therefor, voluntarily ac 
cepts and retains the sum so awarded, is bound there- 
by, though such proceedings be invalid; and he can- 
not thereafter, by action, recover possession of such 
property.—ALLEN V. COLORADO CENT. R. Co., Cold., 
43 Pac. Rep. 1015. 

192. SALE—Default in Payment—Possession.—Under 
acontract of sale providing that title to the goods 
should remain in the seller till all the purchase price 
was paid as provided by the contract, and that the 
purchaser should have the right of possession of the 
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goods, and might sell the same at retail, provided that 
they should not at any time be reduced below a certain 
amount, the seller is entitled to possession on default 
in payment.—RYAN Vv. WAYSON, Mich., 66N. W. Rep. 
370. 

193. SALE — Delivery of Commodity — When Title 
Passes.—Under an agreement for the sale ofallofa 
certain grade of wool produced by plaintiff’s mills dur- 
ing 30 days, plaintiff weighed the product of each day, 
but did not separate it from that produced at other 
times, and on a shipment to the buyer sent a larger 
quantity than that made under the contract, all of 
which was rejected: Held,that the wool covered by 
the contract not having been separated and set apart 
so that it could be identified from other wool of plaint- 
iff, there was no delivery, and the title to none passed 
to the buyer so as to support an action for goods sold 
and delivered.—_NEW ENGLAND DRESSED MEAT & WOOL 
Co. Vv. STANDARD WORSTED Co., Mass., 43 N. E. Rep. 
112. 

194. SALE—Appropriation.—Where a person accepts 
by telegram another’s offer to sell him certain goods 
ata stated price, and the seller thereupon sets apart 
and appropriates to the purchaser the goods called 
for, and sends him the bill, the sale is complete.— 
MITCHELL V. LE CLaIR, Mass., 43 N. E. Rep. 117. 

195. SALE—Parol Evidence—Pledge.—W here property 
was transferred by bill of sale, and a receipt given by 
the transferee, stating that it was to be credited ata 
certain price to the account of the seller, it cannot be 
shown by parol that the transfer was merely as collat- 
eral security.—STEVENS Vv. WILEY, Mass., 43 N. E. Rep. 
177. 

196. SALE—Standing Timber.—Timber sold to be re- 
moved from land within a specified time, and which 
remains uncut at the expiration of the time limit, re- 
vertsto the owner of the realty. MACOMBER V. DE- 
TROIT L. & N. R. Co., Mich., 66 N. W. Rep. 377. 


197. SCHOOLS—Wrongful Exclusioa.—Under Pub. St. 
ch. 47, § 12, making a town or city liable in damages for 
the unlawful exclusion of a child from one of its 
schools, an action will lie where the fault for which 
the child was suspended was a disputed fact, and the 
school committee refused the application of the father 
fora hearing, and excluded the child until he acknowl- 
edged bis fault.—BISHOP V. INHABITANTS OF ROWLEY, 
Mass.,43 N. E. Rep. 191. 

198. SPECIFIC PERFORMANCE—Parol Contract as to 
Land.—A parol contract by a husband with his wite, 
who was about to leave him, that she should take cer- 
tain personal property of his, and that, in considera- 
tion, he should have the right to occupy for life certain 
rooms in the house they then occupied, title to which 
was in her, and that he should have the use of a grap- 
ery and barn on the rear of the premises, is taken out 
ofthe statute of frauds, so as to be entitled to specific 
performance; he having taken possession of the rooms, 
grapery and barn, and abandoned possession of the 
other part, and she having left him in possession, and 
taken possession of the other part, and rented it, and 
taken the personal property.—SIGLER V. SIGLER, Mich., 
6N. W. Rep. 489. 

19. TAX DEED—Validity.—A tax deed is not invalid 
from the mere fact that a part of the taxes for which 
the land was sold was a tax levied for the preceding 
year, but not executed upon the tax rolls for that year, 
ifsuch tax was otherwise a legal charge upon the 
land.—WALKER V. DOUGLAS, Kan., 43 Pac. Rep. 1143. 

200. TAXATION OF CORPORATIONS — Investment in 
Stock.—When a domestic corporation, in compensa- 
tion for its grants of patent rights to local corpora- 
tions, some of which are formed within and some with- 
out the State, receives and holds certificates of stock 
issued by such corporations, the capital of such do- 
mestic corporation, to the extent of the stock of for- 
eign corporations so held by it, is not taxable as ‘‘cap- 
ital stock employed within this State.”—EDISON ELEC- 
TRIC Ligut Co. v. WEMPLE, N. Y., 43 N. E. Rep. 176. 





201. TAXATION—Tax Sale — Liability of County.—In 
the absence of direct statutory authority making a 
county liable forthe tortious acts of its officers, it is 
not liable to a landowner because its officers assessed 
untaxable property, levied an illegal tax, and sold the 
property for failure to pay the same.—BOARD OF 
Com’RS OF PITKIN COUNTY V. BALL, Colo., 43 Pac. Rep- 
1000. 

202. TAXATION—Trust Property—Constitutional Law. 
—Pub. St. ch. 11, § 20,cl. 5, providing in regard to the 
taxation of personalty held in trust by a non-resident, 
the income of which is payable to a resident, that it 
shall be assessed tothe cestui que trust at the place 
where he rgsides, applies to a trust created by the will 
of a non-resident testator, dying in another State, 
where the will was proved and allowed.—HUNT Vv. 
PERRY, Mass., 48 N. E. Rep. 103. 


203. TELEGRAPH COMPANY — Mental Anguish — Evi- 
dence.—Telegrams reciting, ‘‘Father fatally hurt; 
come if you can,” and, “Father died this morning; 
buried at fourthis evening,’’—furnish ail the proof 
necessary that the addressee was a beneficiary in the 
contracts to transmit and deliver.—WESTERN UNION 
TEL. Co. Vv. RANDLES, Tex., 348. W. Rep. 447. 


204. TELEGRAPH COMPANIES—Failure to Deliver Mes- 
sage.—In an action against a telegraph company te 
recover damages for a failure to deliverto plaintiffa 
message announcing the illness of her brother until 
after the latter’s death, by reason of which she was 
prevented from seeing him alive, and suffered great 
mental distress, proof of statements made by the 
brother shortly before his death, and communicated 
to plaintiff afterwards, tending to show that he wished 
very much to see plaintiff, isnot admissible to show 
the increased distress caused plaintiff thereby.—WEsT- 
ERN UNION TEL. CO. V. STILES, Tex., 348. W. Rep. 438. 


205. TENANCY IN COMMON — Mining Claims—Purchase 
by Cotenant.—A tenant in common in ajun'or mining 
claim cannot buy in the title of asenior conflicting 
mining location, and assert it against his cotenant in 
the junior claim.—FRANKLIN MIN, CO. V. O'BRIEN, 
Colo., 43 Pac. Rep. 1017. 


206. TENDER—Contract of Pledge.—A tender to the 
attorneys of a pledgee of the amount necessary to re- 
deem the pledge, being coupled withthe condition 
that the pledge be given up, is not good; the attorneys 
having informed the person making the tender that 
the pledge was not in their possession, but that the 
pledgee had it.—MALONE v. WRIGHT, Tex., 34S. W. 
Rep. 455. 

207. TRESPASS — Exemplary Damages.—In an action 
of trespass, where the injury is inflicted with a reck - 
less and wanton disregard of therights ofthe party 
injured, exemplary damages may be recovered.— 
TRAINER V. WOLFF, N. J., 38 Atl. Rep. 1051. 


208. TRIAL — Exceptions to Instruction.—An excep- 
tion to a refusal to instruct the jury to find for defend- 
ant is waived if made by defendant without resting his 
case.—UNION Pac. Ry. Co. v. CALLAGHAN, U. 8. 8. C., 
168. C. Rep. 493. 

209. TrraL—Instructions.—W hile instructions should 
not be submitted to the jury with authorities noted 
thereon, still prejudice will not be presumed from the 
mere citation or the instruction of a volume and page 
of the reports.—HERZOG V. CAMPBELL, Neb., 66 N. W. 
Rep. 425. 

210. TRIAL—Venue — Place of Trial.—A party may 
waive, expressly or by implication, the right to have a 
cause tried in a particular county.—HEARNE Vv. DE 
YounG, Cal., 46 Pac. Rep. 1108. 

211. Trusts — Evidence.—Where OC contributed the 
entire costs and expenses of locating a mine and ac- 
quiring title thereto, and the titie was taken in the 
name of J, and afterwards C paid allthe costs of de- 
velopment, andJ conveyed the mine to O’s brother, 
who reconveyed to J, and he to©, andthere was no 
consideration for any of the transfers, except the ad- 
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vances made by C, who was recognized as the owner 
and entitled to dispose of the property as he saw fit,a 
resulting trust is shown in favor of C.—CAMPBELL V. 
FIRST NAT. BANK OF DENVER, Colo., 43 Pac. Rep. 1007. 

212. VENDOR AND PURCHASER—Constructive Notice— 
Defective Record.—When a vendor of land, having a 
purchase-money mortgage for practically the value of 
the property, obtains a decree setting aside his deed 
tothe purchaser, he stands in the position of a bona 
jide purchaser for value, as against one claiming under 
an equitable mortgage given by the purchaser, of 
which the vendor has no notice.—LYNCH V. MURPHY, 
U.S. 8. C.,168. C. Rep. 523. 

213. VENDOR AND PURCHASER—Contractgf Exchange. 
—A contract whereby defendant’s testator agreed to 
pay plaintiff a certain sum in money, and to convey to 
plaintiff lands to be selected by him, in consideration 
of certain lands to be conveyed by plaintiff to testator, 
does not constitute an absolute sale of plaintiff’s land, 
with the privilege on testator’s part to pay therefor in 
either money or land, but is merely a contract of ex- 
change at fixed valuations, the difference to be paid in 
money.—LINGEMAN V. SHIRK, Ind., 43 N. E. Rep. 33. 

214. VENDOR AND PURCHASER — Failure of Considera- 
tion.—Where a grantor conveys land in consideration 
of acertain sum in cash and all of the notes which he 
has made to the grantee, and the grantee, without the 
knowledge of the grantor, omits from the list of notes 
one which he had transferred toa stranger, the grantor 
may sue to recover the value of the outstanding note. 
—REED V. REED, Mich., 66 N. W. Rep. 381. 


215. VENDOR AND PURCHASER—Lien.—In an action to 
enforce a vendor’s lien, a defense setting up an out- 
standing incumbrance as constituting a failure of con-. 
sideration is supported by evidence of a trust deed on 
the land, recorded prior to defendant’s deed, and that 
plaintiff, though he agreed to have the same released 
of record, neither had a release recorded, nor offered 
to show that the same had been satisfied.—BROWN Vv. 
MONTGOMERY, Tex., 34S. W. Rep. 443. 


216. VENDOR AND PURCHASER—Rescission—Fraud.— 
One who, as an inducement to a sale of land, in good 
faith states to the vendee that reliable third persons 
had represented the land to him as being of a certain 
character, and who at thesame time states that he has 
no personal knowledge in regard to the land, does not 
thereby adopt such representations as his own, and re- 
scission cannot be had merely because they prove 
false.—MOORE V. SCOTT, Neb., 66 N. W. Rep. 441. 


217. VENDER — Change. — Under the provisions of 
sections 4890, 4891, Comp. Laws, the right of a defend- 
ant to have the place of trial changed to the proper 
county is absolute, if the demand and motion therefor 
are duly made, and the court cannot retain the case on 
the ground of the convenience of witnesses.—SMAIL V. 
GILRUTH, S. Dak., 66 N. W. Rep. 452. 

218. WAREHOUSEMEN — Receipts — Pledge. — Where 
produce is left with a weigher, who stores it without 
charge, a receipt given by the weigher merely reciting 
that the produce had been weighed, and stating its 
weight, is not a “warehouse receipt,’ the transfer of 
which as security constitutes a delivery of the pro- 
duce, rendering the pledge valid as against attaching 
creditors of the pledgor.—SINSHEIMER V. WHITELY, 
Cal., 43 Pac. Rep. 1109. 

219. WaTERS—Irrigation—Contract Rights.—The law 
regulating water rights, being in the exercise of the 
police powers of the State, is paramount to & private 
contract, though such contract antedates the passage 
of the law, and rights given by the contract must yield 
where they are in contravention of the provisions of 
the statute.—WHITE V. FARMERS’ HIGHLINE CANAL & 
RESERVOIR CO., Colo., 43 Pac. Rep. 1028. 

220. WATERS—Irrigation—License.—A parol license 
to construct and maintain an irrigating ditch over the 
lands of the licensor, when executed by the construc. 
tion of the ditch, is not revocable.—TYNON V. DESPAIN, 
Colo., 43 Pac. Rep. 1039. 











221. WATERS—Obstruction — Estoppel.—A complaint 
which alleges an injury to plaintiffs by reason of a 
stone dam erected by a canal company, thereby so 
changing the volume of the water of the Savannah 
river alongside of plaintiffs’ lands as to render them 
useless for cultivation, and subject to overflows in 
times of ordinary freshets, states a good cause of ac. 
tion.—TOWNES V. CITY COUNCIL OF AUGUSTA, S. Car., 23 
8. E. Rep. 984. 


222. WILL—Devise of Life Estate.—Where a testator 
gives an estate for life only, by express words, and an- 
nexes to it an absolute power of disposal, the devisee 
takes a life estate only, and not a fee; and this rule is 
applicable to bequests of personalty as well as to de. 
vises of realty.—WOOSTER V. COOPER, N. J., 33 Atl, Rep. 
1050. 

223. WILL—Execution—Evidence.—After a wil! has 
been duly proven by its two witnesses before the reg. 
ister, its execution cannot be disproved by the uncor- 
roborated testimony of one of the witnesses directly 
contrary to that given by him under oath before the 
register.—IN RE RICE’S ESTATE, Penn., 33 Atl. Rep. 
1100. 

224. WiLL—Powers of Trustee and Beneficiaries,— 
Testator devised land to his widow in trust for the 
maintenance and education of herself and children 
during her life; the land to be divided between the 
widow and children according to the rules of descent; 
each child, on reaching its majority, to receive one- 
half of the share it would be entitled to on division, 
and the balance after there is no possibility of litiga- 
tion against the estate: Held, that the chiidren, on 
reaching majority, before there was any division of 
the estate, could quitclaim their interest to the widow 
and enable her to mortgage the estate, as against per- 
sons furnishing her necessaries for the maintenance 
of herself and children.—STERN V. HAMPTON, Miss., 19 
South. Rep. 300. 

225. WILLS—Delusion of Testator—Undue Influence. 
—To invalidate a will because testator’s father was ex- 
cluded, evidence that testator had quarreled with his 
father because of an alleged attempt to cheat him of 
bequests from his mother, and that afterwards he 
cherished an insane delusion against his father, is not 
admissible, where the will in suit was made many 
months before testator’s controversy with his father, 
and no delusion existed at that time.—SHARP V. MER- 
RIMAN, Mich.,66N. W. Rep. 373. 

226. WILLS—Devise to Widow.—Testator died leaving 
a widow, a daughter, and grandchildren by a daughter, 
deceased. His mansion and certain city property 
were devised to the daughter; to the widow and grand- 
children, the farm lands, which had been divided into 
two equal parts, of which the widow was to have her 
choice. The devise tothe widow was for her life, with 
remainder over in equal parts to the daughter and 
grandchildren. The widow dissented from the will, 
and her dower interest, which exceeded the value of 
the lands devised to her, was allotted from property 
devised to the daughter. The personal property was 
consumed in the payment of debts: Held, that the 
remainder over in the lands refused by the widow was 
not accelerated in favor of the grandchildren, and the 
daughter was substituted to the rights of the widow 

under the devise.—LaTTA V. BROWN, Tenn., 3:8. W. 
Rep. 417. 

227. WITNESS—Transactions with Decedent.—Code, § 
590, prohibiting parties in interest from testifying to 
“communications and transactions” with deceased per- 
sons as against their personal representatives, does not 
preclude plaintiff, in an action against an administra- 
tor for fees incurred as witness for his intestate, from 
testifying that he attended court as a witness for the 
intestate, and the number of days he so attended (it 
appearing that his witness tickets, issued to him, and 
filed with the clerk, had been lost by burning of the 
court house), since they were facts of which others 
equally with the intestate had knowledge.—JOHNSON 
v. RicH, N. Car., 23S. E. Rep. 1007. 





No. 18 





In : 
repor' 
of Illi 
cided 
corpu: 
or cir’ 
where 
had 
opinic 
suffici 
perso! 
Thou; 
rectly 
some 
an ea 
“it te 
mon s 
of tha 
dange 
Conde 
same 


In 
§. W. 
the Su 
vote o 
when 
orally 
or’s fc 
of the 
or ca 
statut 
edgme 
bar, te 
judge: 
Was ni 
stance 
concw: 
the pa 
could 
Opinio 
fendar 
statut 
of the 
ley Vv. 
bers 


Vol 


